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Book IV of the 1983 Code of Canon Law, title VII, chapter V and the Code of
Canons of the Eastern Churches, title XV1, chapter V11, article VI govern the canonical form
of marriage. In many ways the provisions of the two codes are similar; in some instances,
however, they differ. Both the similarities and the differences have pastoral consequences,
especially in cases of mixed marriages or in territories where a hierarchical organization of
various Oriental Catholic churches sui iuris does not exist. The purpose of this dissertation
is to examine the canonical form of marriage by comparing the Latin and Oriental canonical
legislations and analyzing the pastoral consequences that arise when laws concerning
canonical form of marriage are applied in specific areas, especially in light of recent political
and social changes in Eastern Europe.

This comparative study of the canonical form of the marriage in the Latin and in the
Catholic Oriental law, especially within the Byzantine rite, begins with an historical
overview of the issue in both the Latin and the Byzantine traditions focused on specific
documents and circumstances that had a significant impact on the evolution of canonical
form. Subsequently, it considers the treatment of the canonical form of marriage in the 1917

Codex luris Canonici and post-codal legislation concerning the oriental churches, especially



the motu proprio Crebrae allatae. Afterward this dissertation surveys the evolution of the
issue in the conciliar and post-conciliar legislative documents. The same comparative
method is applied in analyzing the present law as expressed in the 1983 Code of Canon Law
and the 1990 Code of Canons of the Eastern Churches. Finally, this dissertation analyzes
selected pastoral issues peculiar to Eastern Europe after the fall of the communist
governments. This last section investigates canonically a few concrete problem situations
related to the canonical form of marriage and proposes a tentative solution for each one.

This study reveals how important is for those involved in pastoral work to be
acquainted with both Latin and Oriental matrimonial legislation within the context of

interecclesial relationships and within the prospect of today’s increasing global mobility.
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GENERAL INTRODUCTION

On October 25, 1990, Pope John Paul 11 presented to the General Congregation of the
Synod of Bishops the Code of Canons of the Eastern Churches.! On that occasion the
Supreme Pontiff pointed out that the new Eastern Code, along with the Code of Canon Law?
and the apostolic constitution on the Roman Curia, Pastor bonus® were constitutive parts of
the unique Corpus luris Canonici of the Catholic Church. In view of this fact the Pope urged
that “a proper comparative study be promoted in the Schools of Canon Law.”® On the same
circumstance, Pope John Il added that there is a need to support initiatives intended to

promote a greater knowledge of the elements which constitute the ritual patrimony of the

! Codex Canonum Ecclesiarum Orientalium auctoritate loannis Pauli PP. Il promulgatus
(\Vatican City: Libreria Editrice Vaticana, 1990). English translation from Code of Canons of
the Eastern Churches, Latin-English Edition (Washington, DC: CLSA, 1992). Hereafter
cited as CCEO. All subsequent English translations of canons from this code will be taken
from this source unless otherwise indicated.

2 Codex luris Canonici auctoritate loannis Paulii PP. 11 promulgatus (Vatican City: Libreria
Editrice Vaticana, 1983). English translation from Code of Canon Law, Latin-English
Edition: New English Translation (Washington, DC: CLSA, 1998). Hereafter cited as 1983
CIC. All subsequent English translations of canons from this code will be taken from this
source unless otherwise indicated.

% John Paul 11, apostolic constitution Pastor bonus, June 28, 1988: AAS 89 (1988) 841-922.

% John Paul 11, Discourse on the occasion of presentation of the Code of Canons of the
Eastern Churches, October 25, 1990: AAS 83 (1991) 490. Nr. 8: “Hoc « Corpore » perpenso,
via oritur adhortatio ut in Facultatibus luris Canonici idoneum ovehatur studium
comparativum amborum Codicum.”



2
Catholic Church.” In fact, the Pope confirmed the provision made already by the Second
Vatican Council:

Those persons, however, who by reason of their office or apostolic ministry,

have frequent contact with the Eastern Churches or their faithful are to be

carefully instructed in the knowledge and practice of the rites, law, teaching,

history and nature of Eastern Christians, in keeping with the importance of the

office they hold.

For Christians of both Oriental and Latin rite living in Eastern European countries
this mutual knowledge of their proper traditions and laws acquires a significant importance.
Historical and political events which took place in Eastern Europe during the last century
influenced greatly the social and religious life of people living in those regions. The
communist governments, installed first in the Soviet Union and later on in several other
Eastern European countries, produced significant changes in the religious life of these
countries which are traditionally Christian. Beside the continuous religious persecution, the
communist regimes imposed, at times in an extremely aggressive manner, a massive
transmigration of population, especially in the territories of the Soviet Union. Consequently,
a large number of people ended in foreign territories, far away from their homeland, with

little or no religious assistance at all. The fall of communism in the late eighties and the

collapse of the Soviet Union in the early nineties, brought about a new situation and new

% |bid.

® Vatican 11, Orientalium Ecclesiarum 6, November 21, 1964: AAS 57 (1965) 78: “Illi vero
qui ratione sive muneris, sive apostolici ministerii frequens cum Orientalibus Ecclesiis aut
cum earum fidelibus habeant commercium, in cognitione et cultu rituum, disciplinae,
doctrinae, historiae atque indolis Orientalium accurate, pro gravitate officii quod gerunt,
instituantur.” English translation in Decrees of Ecumenical Councils, ed. Norman P. Tanner
(London: Sheed & Ward and Washington, DC: Georgetown University Press, 1990) 2 : 902.
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challenges for the Church in that part of the world. First of all, the Church, freed from
restrictions imposed by totalitarian regimes for almost half a century, enjoyed the liberty to
organize its activity without any significant limitation on the part of the newly installed
democratic governments. On the other hand, the fall of communism opened the borders
between the countries formerly situated behind the Iron Curtain and Western Europe which
resulted in a massive process of emigration of people from Eastern Europe toward Western
European countries. As a consequence, there is presently a constant and vast process of
cultural and religious interchange between local people and various groups of immigrants.

These events created new pastoral and juridical problems with regard to Christian
education and formation, the religious life of the Christian family, interritual and mixed
marriages, etc. Accordingly, there is an urgent need to consider the canonical and pastoral
consequences of the ever increasing presence of the Oriental Catholic faithful who live in
Latin dioceses without the pastoral assistance of their proper pastors. Therefore, Latin
pastors who are entrusted with the pastoral care of Oriental faithful are called to improve
their knowledge of the theological, liturgical, spiritual, and canonical patrimony of the
Oriental Churches in order to better understand and minister to people who belong to various
Eastern Churches sui iuris. In carrying out the process of deepening their understanding of
the values of the Eastern tradition, Latin pastors may improve the quality of their ministry to
Oriental Christians entrusted to their pastoral care. Moreover, communities of Latin rite
faithful are enriched by the proper patrimony of Oriental Christians who settled there.

Thus, the preservation of this patrimony should be supported and encouraged
not only by Eastern pastors, but also by Latin pastors of the territory of
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immigration, so that the colorful richness of the Church of Christ might be
expressed in an admirable manner.’

Therefore, given the multi-ritual character of the Church and in the context of today’s
human mobility it seems most probable that most of the priests and deacons involved in
pastoral activity will have to deal at some point with Christian faithful who belong to a rite
other than their own. For this reason, a basic knowledge of traditions and legislation of both
Latin and Oriental rites would be very useful for an efficient pastoral ministry. Most of the
time, it is the celebration of Christian marriage that brings together Christians of various rites
and gives priests and deacons entrusted with the pastoral care of Christian faithful the
opportunity to recognize the value of the multi-ritual nature of the Catholic Church. In view
of the fact that the validity of the sacrament of marriage may depend on the observance of the
law it is very important that those involved in pastoral ministry be knowledgeable about the
matrimonial legislation of both Latin and Eastern Catholic Churches. Even though the norms
are significantly the same, there are important differences between Latin and Oriental codes,
differences which sometimes may have an effect on the validity of marriage. This is
particularly true when considering the question of mixed marriages between Catholics and
Oriental non-Catholics, interritual marriages between Latin and Eastern Catholics, or

marriages between Eastern Catholics who are entrusted to the pastoral care of a Latin bishop.

’ Congregation for the Oriental Churches, instruction, Il Padre incomprensibile, 10, January
6, 1996: Enchiridion Vaticanum 15 (1996) 15: “Sicché la conservazione di tale patrimonio va
sostenuta e incoraggiata non solo dai pastori orientali ma anche da quelli latini dei territori di
immigrazione, perché mirabilmente esprime la ricchezza variopinta della Chiesa di Cristo.”
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One of the areas of matrimonial legislation where significant dissimilarities exist between
Latin and Oriental codes is the canonical form of marriage.

The purpose of this dissertation is to examine the canonical form of marriage by
comparing the Latin and Oriental canonical legislations and to analyze the pastoral
consequences that arise when laws concerning canonical form of marriage are applied in
areas of Eastern Europe in light of recent political and social changes which took place
during the second half of the past century. For the sake of clarity it should be specified that
the subject of the present study is the canonical form of marriage, not the sacramental form
nor the liturgical form of marriage. The canonical form of marriage “consists in those
solemnities required for the Church to recognize the union as valid marriage.”®

Therefore, this dissertation is a comparative study of the canonical form of marriage
in the Latin and in the Oriental Catholic law. This study is structured in four chapters. The
first chapter is an historical overview of the issue in both Latin and Oriental traditions
focused on specific documents and circumstances that had a significant impact on the
evolution of canonical form. Thus, the first section of this chapter will consider the evolution
of canonical form of marriage in Latin law. After a brief consideration of the religious,
historical, and social conditions that prompted the establishment of the canonical form of
marriage, this section will examine the development of the issue at the various sessions of the

Council of Trent, evaluate the law itself, and consider some of the most important Church’s

8 John Beal, “The Form of the Celebration of Marriage,” in New Commentary on the Code of
Canon Law, ed. John Beal et al. (New York/Mahwah, NJ: Paulist Press, 2000) 1325.
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documents that intended to make the implementation of the canonical form of marriage
established at the Council of Trent more effective. The second section of the first chapter
will analyze the development of the matrimonial rite in the Eastern liturgical and canonical
tradition. It will first consider the liturgical evolution in the Byzantine tradition of the
matrimonial rite, followed by a short overview of the same rite in a few other Oriental
traditions. Then, this section will study the matrimonial imperial legislation and the
theological and canonical approach of the same legislation in the Eastern Roman Empire.
Finally, it will analyze the development of the Oriental rite of marriage in selected countries
of Eastern Europe from the seventeenth into the nineteenth centuries.

The second chapter will consider the treatment of the canonical form of marriage in
the 1917 Codex luris Canonici,” in the motu proprio Crebrae allatae,™ and in conciliar and
post-conciliar documents. Thus, the first section of this chapter will present a comparative
analysis of the 1917 CIC and Crebrae allatae, with references to prior legislation, to the
subsequent authentic interpretations made by various Congregations and Commissions of the

Roman Curia, and to various amendments made to the law. The second section of this

% Codex luris Canonici Pii X Pontificis Maximi iussu digestus Benedicti Papae XV
auctoritatae promulgatus (Romae: Typis Polyglottis Vaticanis, 1917). English translation
from The Pio-Benedictine Code of Canon Law, Edward N. Peters, curator (San Francisco:
Ignatius Press, 2001). Hereafter cited as 1917 CIC. All subsequent English translations of
canons from this code will be taken from this source unless otherwise indicated.

19pjys X11, motu proprio Crebrae Allatae, February 22, 1949: Acta Apostolicae Sedis 41
(1949) 89-119. English translation from Victor Pospishil, The Law on Marriage: Interritual
Marriage Law Problems. English Translation and Differential Commentary (Chicago:
Universe Editions, 1962). Hereafter cited as CA. All subsequent English translations of
canons from this document will be taken from this source unless otherwise indicated.
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chapter section will scrutinize the approach to the canonical form of marriage of the Second
Vatican Council and the post-conciliar development of the issue as expressed in the 1967
Synod of Bishops and the post-conciliar and post-synodal documents.

The third chapter will present a comparative analysis of the 1983 CIC and the CCEO
concerning the canonical form of marriage, with references to the authentic interpretation
issued by various dicasteries of the Roman Curia and to the changes made by the legislator.
Since the legislation concerning the canonical form of marriage is substantially the same as
in the previous legislation considered in the second chapter of these study, the analysis
presented in this third chapter will highlight the new elements introduced in the present
legislation and will also emphasize the differences that exist between the Latin and Oriental
discipline.

Finally the fourth chapter will consider, from a canonical perspective, a few pastoral
issues related to the canonical form of marriage, issues which are peculiar to Eastern Europe

after the fall of the communist governments.



CHAPTER ONE
THE CANONICAL FORM OF MARRIAGE IN LATIN LAW AND THE RITE OF

MARRIAGE IN EASTERN LAW

Introduction

The phenomenon of migration of populations promoted or imposed by communist
regimes in Eastern Europe during the past century and the increase of today’s global mobility
have been causing large masses of population to leave their homelands and to settle
somewhere else. This fact generated a vast and continuous interchange of traditions, and of
religious and cultural values that influenced to a great extent the life of these people. One of
the challenges they have been facing is the living of their religious life in new, and often
extremely difficult, conditions. With regard to the subject of the present study it must be said
that these massive transmigrations had as result a combination of Catholic faithful belonging
to Oriental and Latin rites living in territories without the pastoral assistance of their proper
pastors, or even with no religious assistance at all. Obviously, the most frequent difficulties
the Catholic faithful living the above described situation have been experiencing, were
Christian education and celebration of Sacraments. Among sacraments, the celebration of
marriage has been raising several issues. What is the juridical status of Catholics belonging
to an Oriental church sui iuris in territories without a proper hierarchy? Does a Latin
ordinary or pastor have the faculty to assist at the marriage of Oriental Catholics in their own
territories if there is no Catholic Oriental hierarchy? In territories where the Catholic Church
has been suppressed for political reasons, numerous Catholics had been deprived of spiritual

8
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and sacramental assistance from their pastors for decades; are their marriages celebrated
before civil authorities or before non-catholic ministers valid? And the list could continue.

Any attempt to find an answer and a solution to these problems should begin by
outlining the historical development of the Church’s teaching on what has been and what is
now considered to be the canonical form of marriage. In fact, the historical overview reveals
that the contemporary legislation on the canonical form of marriage is not a arbitrary creation
of ecclesiastical legislators, but is the result of the Church’s attempts to find solutions to
numerous problems that have been challenging the matrimonial institution in different places
and cultures and at different times. These problems never ceased to appear. Once a
difficulty has found a solution, another problem had appeared. Thus, the canonical form of
marriage has been in continuous process of evolution. Moreover, it may be stated that many
of the contemporary problems which confront the Church when putting into practice the
provisions of Latin and Oriental ecclesiastical law on form, have their beginning in the early
history of the discipline. Hence, the necessity of this historical chapter which will not
examine exhaustively the development of the marriage form and sacred rite, but rather will
scrutinize the main stages of their evolution.

Thus, this first chapter has two sections. The first section will analyze the
establishment of the canonical form of marriage at the Council of Trent. First, it will briefly
scrutinize the religious, historical, and social reasons that prompted an answer from the
Church. Secondly, it will examine the development of the issue at the various sessions of the

Council of Trent and evaluate the law itself. Finally, this section will consider some of the
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most important Church’s documents that intended to make the implementation of the
canonical form of marriage established at the Council of Trent more efficient. The second
section is concerned with the provisions the Eastern law require for the celebration of
marriage. After a general presentation of the rite of marriage developed in Eastern Churches,
in which the blessing given by the bishop or the priest is the sine qua non condition for the
efficacy of the sacrament, this section will analyze a series of legislative provisions issued in
Eastern Europe on this issue.

A. The Canonical Form of Marriage in Latin Law

1. Clandestine Marriages

The Council of Trent was the official response of the Catholic Church to the
Protestant reformers. The objective of the Council was twofold: first, to re-affirm the truth of
the Catholic Church’s dogmas contested by Protestants by elucidating them beyond any
debate and, second, to realize the reform of ecclesiastical discipline, which the fifteen-
century’s councils had failed to do.*

With regard to the sacrament of marriage the Fathers of the Council faced several
issues. Some of these were errors raised by the Reformers as for instance: their rejection of
the sacramentality of matrimony, their recognition of dissolution of the matrimony because

of adultery, and their reversal of the traditional precedence of virginity over matrimony.?

! Adhémar Esmein, Le Mariage en Droit Canonique (Paris: Librairie du Recueil Sirey, 1935)
2:157.

2 paolo Sarpi, Istoria del Concilio Tridentino (Firenze: Sansoni, 1966) 2 : 841-842.
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Another important issue, albeit one more disciplinary than doctrinal, was that of clandestine
marriages. The answer to this problem would lead eventually to the introduction within the
canonical discipline of the Church of the canonical form of marriage. Clandestine marriages
had been a painful problem for the church for a long time prior to the Protestant Reformation.
Faithful to the Roman principle consensus facit nuptias, the Church granted an absolute
preeminence in the formation of marriage to the irrevocable personal will expressed by the
two contracting parties. The consent was the essential element,® the only one necessary and
sufficient to constitute the matrimonial covenant.”

Consequently, not only did the Church accept the several forms of celebration of
marriage used by various cultures, but she also considered validly married spouses who

exchanged their consent secretly, without any public celebration at all. As a result, the so-

% Paolo Moneta, “Il Matrimonio,” in Il Diritto nel Mistero della Chiesa, 3rd ed. (Rome:
Lateran University Press, 1992) 284.

* One of the Sovereign Pontiffs, Pope Nicholas I, enunciated this principle in a letter
addressed to the Bulgars in 866. (Nicholas I, “Ad consultas vestras,” 13 November 866:
“Cap. 3. Sufficiat secundum leges solus eorum consensus, de quorum coniunctionibus agitur;
qui consensus si solus in nuptiis forte defuerit, cetera omnia, etiam, cum ipso coitu celebrata,
frustantur.” Enchiridion Symbolorum Definitionum et Declarationum de Rebus Fidei et
Morum, Eds. Heinrich Denziger and Adolf Schénmetzer (Frieburg and Rome: Herder,
Barcinone, Brisgoviae, 1976) 643.) Three centuries later, in a letter addressed to the
archbishop Humbert of Arles, Pope Innocent III affirmed, “only the consent of those
concerning whose marriage we are speaking is sufficient for marriages.” (Innocent III, “Cum
apud sedem”, 15 July 1198: “Sufficiat ad matrimonium solus consensus illorum, de quorum
quarumque coniunctionibus agitur.” Denzinger, Enchiridion, 766). This principle was also
reaffirmed at the Council of Florence: “The efficient cause of matrimony is regularly mutual
consent expressed in words about the present.” (Council of Florence, “Bulla unionis
Armenorum” session 8, 22 November 1439: “Causa efficiens matrimonii regulariter est
mutuus consensus per verba de presenti expressus.” Tanner, 1 : 550).
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called matrimonii clandestini, unions contracted without any solemnity, based only on the
exchange of the consent between the spouses, on their mutual and personal determination to
consider themselves husband and wife, became very common. This insistence on the
sufficiency of consent had negative consequences for the life of both the Church and of
society. The phenomenon of clandestine marriages seriously undermined the stability of
marriage and family relationships and rendered ambiguous and uncertain the boundaries
between marriage and concubinage. As a result, this situation led to complex controversies
concerning the matrimonial status of persons and resulted in injustices and betrayals of
legitimate expectations of the parties who considered themselves to be validly married but
were unable to prove their married status.®> This situation led to outrage on the part of parents
who, according to the custom of the time, had planned the marriages of their children for the
political, social and economic reasons rather than for the mutual sentiments of the future
SpousesS.

Therefore, in order to limit this phenomenon, various Pontiffs and particular councils
condemned and prohibited clandestine marriages. In 1215 the Fourth Council of Lateran
denounced secret marriages and issued rules and prohibitions to deter them:

Following in the footsteps of our predecessors, we altogether forbid

clandestine marriages and we forbid any priest to presume to be present at

such marriage. Extending the special custom of certain regions to other

regions generally, we decree that when marriages are to be contracted they

shall be publicly announced in the churches by priests .... If any persons

presume to enter into clandestine marriages . . . the offspring of the union
shall be deemed illegitimate .... Moreover, the parish priest who refuses to

5 Moneta, “Il Matrimonio,” 284.
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forbid such unions, or even any member of the regular clergy who dares to

attend them, shall be suspended for three years and shall be punished more

severely if the nature of the fault requires it.°
Subsequently, various local and provincial councils established penalties for those involved
in the celebration of clandestine marriages, both the parties and priest-assistants.” Such
prohibitions, however, had little or no effect since the marital contract was still considered to
be valid. Consequently, the desire for change was broadly felt in the whole Church.

Besides, the Church had to answer the criticism of the Protestant Reformers who
argued that the Catholic Church endorsed clandestine marriages. When the sixteenth century
religious turmoil began and the Protestant leaders challenged the dogma and authority of the
Catholic Church, the question of clandestine marriage arose. The Reformers still held in
common with the Catholic Church the principle that marriage is a bond generated by the
reciprocal consent of the parties. However, for Martin Luther a fundamental requirement for

contracting a marriage was not merely a religious ceremony between the spouses but a public

event requiring the consent of parents or guardians of the parties. Consequently, he

® Lateran Council IV, Constitution 51 “De poena contrahentium clandestine matrimonia,” 11-
30 November 1215: “Unde praedecesorum nostrorum inhaerendo vestigiis, clandestine
coniugia penitus inhibemus, prohibentes etiam ne quis sacerdos talibus interesse praesumat.
Quare specialem quorundam locorum consuetudinem ad alia generaliter prorogando,
statuimus ut cum matrimonia fuerint contrahenda, in ecclesiis per presbyteros publice
proponatur [...] Siquis vero huiusmodi clandestine [...] coniugia inire praesumpserint |[...]
soboles de tali coniunctione suscepta prorsus illegitima censeatur [...] Sane parochialis
sacerdos, qui tales coniunctiones prohibere contempserit aut quilibet etiam regularis qui eis
praesumpserit interesse, per triennium ab officio suspendatur, gravius puninedus, si culpae
qualitas postulaverit.” Tanner, 1 : 258.

’ George H. Joyce, Christian Marriage: An Historical and Doctrinal Study (London: Sheed
and Ward, 1948) 108-112.
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considered a clandestine marriage to be one entered into without parental approval, or at least
without their knowledge. In his view, marriage was not a private enterprise but an issue
concerning the whole community and, as a result, it ought to occur in presence of the
community. For this reason, he judged clandestine marriages to be null and void. Therefore,
for him the law of the Catholic Church, that recognized such marriages and even enabled
them by considering them to be valid, was to be condemned.®

2. The Council of Trent

a. The conciliar debates at Bologna

In its first period, the Council of Trent did not expressly broach the question of

marriage. However, in its seventh session on March 3, 1547, the Council issued a decree
concerning the sacraments and declared that there are seven sacraments and that marriage is
one of them.® Soon after, on April 21, 1547, for fear of plague the Council moved to
Bologna'® where for the first time the topic of reformation of the discipline governing the

sacrament of marriage was discussed.’* These debates did not result in any final definitions

8 Martin Luther, “Lectures on Genesis, chapter 24,” in Luther’s Works, Jaroslav Pelikan ed.
(Saint Louis: Concordia Publishing House, 1962) 4 : 288-289. See also vol. 45 : 390 and 392.

% Council of Trent, “Decretum primum [De sacramentis],” session 7, 3 March 1547: “Si quis
dixerit, sacramenta novae legis non fuisse omnia a lesu Christo domino nostro instituta, aut
esse plura vel pauciora, quam septem, videlicet baptismum, confirmationem, eucharistiam,
poenitentiam, extremam unctionem, ordinem et matrimonium, aut etiam aliquod horum
septem non esse vere e proprie sacramentum: a. s.” Tanner, 2 : 684.

10 Charles-Josef Hefele, Histoire des Conciles d’aprés les Documents Originaux (Paris:
Librairie Letouzey et Ang, 1938) 10 : 237.
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or decisions. However, they were important because the conciliar fathers suggested for the
first time the introduction of certain type of canonical form as a remedy for clandestine
marriages. On September 9, 1547 a canon concerning clandestine marriages was submitted
to general congregation:

If anyone says that secret marriages entered by free consent of the parties are

not true and valid marriages and that the parents have the power to validate or

invalidate them: let him be anathema. However, the Holy Church prohibited

such matrimonies for good and reasonable causes.*?
This canon, along with other canons regarding matrimonial matters were examined by
conciliar fathers in general congregations that took place from September 10 to 24, 1547,
The canon did not satisfy the general assembly because it did not offer an effective solution
to the problem of secret marriages. During these debates, the first to suggest a radical
resolution was Dionysus of Zanettini, bishop of Chironissa, who proposed that: “This article
must decide and prohibit clandestine matrimonies entirely and that they are not valid unless

they are contracted before some witnesses or before the church.”™ Luigi Lippomani,

coadjutor bishop of Verona supported this suggestion and took it a step further by proposing

! Giuseppe Di Mattia, “Il decreto Tametsi nasce a Bologna. Saggio per ricostruzione
sistematica del dibattito nella fase bolognese,” Apollinaris 57 (1984) 627-718.

12 Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio:
Edidit Societas Goerresiana Promovendis inter Germanos Catholicos Litterarum Studiis,
(Friburgi Brisgoviae: Herder, 1972) 6/1 : 446: ”Si quis dixerit clandestina matrimonia, quae
libero contrahentium consensu fiunt, non esse vera et rata matrimonia[...] proinde esse in
potestate parentum ea rata vel irrita facere, a.s.; < tametsi sancta ecclesia matrimonia
huismodi bonis ac rationabilis causis inhibenda censuerit>.”

13 Ibid., 6/1 : 421: “Iste tamen articulus debet decidi et prohiberi clandestina in totum, et
quod non sint valida nisi facta coram aliquibus testibus vel ecclesia.”
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that “matrimony is to be contracted ... before the church namely, in the presence of the
pastor and at least four witnesses.”** In other words, these conciliar fathers were proposing
to impose a certain form of the celebration of marriage as a condition for its validity.

At this point one could wonder why the conciliar Fathers were so concerned with
finding a way to regulate secret marriages instead of declaring them invalid and thereby
avoiding all the disorders and troubles arising from such marriages. The answer is quite
simple. The conciliar Fathers knew they lacked the power to take such a decision. The
Church had maintained consistently that the mutual consent was, by divine law, the efficient
cause of matrimony and constitutive of the sacrament. Thus, they believed the matter and
form of all sacraments had been established by Christ and they had no power to change it.*®

However, in the course of the conciliar debates, a juridical mechanism was found that
was able to justify such an intervention. The solution came from Peter of Flanders, bishop of
Aqui, who proposed to incapacitate the persons intending to marry clandestinely and, as a
result, to render their secret marriages invalid."® The principle of inhabilitatio personarum
was clearly explained by Paul Laymann who used the analogy of the laws issued by secular

governments that invalidated contracts of minors by rendering these persons incapable and

the contracts null when they lacked certain solemnities. Analogously, the Church, in virtue of

% Ibid., 6/2 : 132: “Ut matrimonium in facie ecclesiae, hoc est presente parocho et quattuor
testibus ad minus ... contraheretur.”

'3 Joyce, Christian Marriage, 116.

'8 Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio, 6/1 :
473: “Cuperet inhabilitari personas, ne matrimonia huiusmodi clandestine valerent.”
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the fact that matrimony is a sacrament and therefore within its jurisdiction, could render
incapable of contracting marriage those who attempted to contract it secretly, that is, not
observing the prescribed solemnity. Therefore, while admitting that the Church cannot per
se change the matter and the form of the sacrament as instituted by its Divine Founder, this
approach would also hold that it can do so per accidens, namely, by invalidating the marriage
when entered secretly.*’

The principle of inhabilitatio personarum, enunciated for the first time at Bologna,
would eventually find its way into the Council’s final decree concerning the reform of
marriage. Although no final decisions were made at Bologna, the conciliar debates that took
place there stimulated discussions of the sacrament of matrimony and indicated the path
which would lead to the matrimonial legislation enacted during the final period of the

Council.

7 paul Laymann, Theologia moralis: in quinque libros distributa (Moguntiae [Mainz]:
sumpt. viduae Joh. Martini Schonwetteri, 1723) 360: “Cum quaevis Respublica ob justam et
publicam causam certum personarum genus , v.g. pupillos, prodigos ad contrahendum
inhabiles reddere et contractus aliquos, vel ultima voluntates certa solemnitates destitutas
ipso jure infirmare possit; sequitur quod etiam Respublica Ecclesiastica, quae matrimonii
contractum propter anexam rationem sacramenti suae jurisdictioni, reservavit, propter
publicam animarum utilitatem potuerit eos, qui clam et sine praescripta solemnitatem
matrimonium contrahere attentant, ad ita contrahendum inhabiles reddere: sive quod eodem
recidit, ejusmodi clandestinum matrimonium prorsus infirmari .... Per se, ac directe Ecclesia
mutaret rationem, et institutionem sacramenti, si efficere posset, ut materia, v.g. quae ante
legitima erat, postea fine sui mutatione illegitima, et insufficiens esset, quod Ecclesia efficere
nequit. Indirecte autem, et per accidens mutat vel potius impedit sacramentum, si immutet,
vel destruat ipsam materiam, in qua sacramentum fundatur. Quemadmodum, si quis vinum
physice corrumpat, v.g. multam aquam vel acetum infundendo, ut jam non sit materia sacrae
Eucharistiae; ita etiam Ecclesia mutavit, et infirmavit contractum naturalem matrimonii
clandestine, et consequenter rationem sacramenti abstulit; quipped quod ex Christi
institutione in legitima viri, ac feminae conjuctione, seu contractu fundatur.”
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b. The debates at Trent

Thirteen years later, at the beginning of 1563 the questions concerning marriage and
the reform of this sacrament again became the focus of the conciliar debates.’® At that time,
the fathers of the Council were fully aware that the most urgent problem related to marriage
to be dealt with was to establish a theologically grounded and canonically effective rule to
prevent the valid celebration of clandestine marriages. Unfortunately, there was little
agreement among the conciliar Fathers on how this goal should be achieved. Consequently,
several drafts were submitted for their approval but all were subsequently rejected.*®

The first draft was proposed on July 20, 1563 and contained three provisions
concerning clandestine marriages. First, there was a canon (number three on the conciliar
draft) that declared vera ac rata matrimonia the marriages which had been contracted in
secret only by the consent of the parties. This canon added that parents did not have the
authority to confirm or to repeal the matrimonial contracts concluded by their children in this
manner.?’ This canon concerned the marriages contracted in the past. Its goal was to

condemn the Protestant positions according to which such clandestine marriages should have

'8 Sarpi, Istoria, 2 : 843-844; Concilium Tridentinum: Diariorum, actorum, epistularum,
tractatuum nova collectio, 9 : 380.

19 Esmein, Le Mariage, 2 : 163-167, 177-193.

20 Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio, 9 :
640: “Si quis dixerit, clandestina matrimonia, quae libero contrahentium consensus fiunt, non
esse vera ac rata matrimonia, ac proinde esse in potestate parentum, ea rata vel irrita facere:
anathema sit.”
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been declared null.?* Then, the first conciliar draft contained a decree in two parts. The first
part acknowledged the ineffectiveness of the previous penalties issued by the Church with
regard to clandestine marriage. Consequently, the decree declared null all marriages that in
the future would be clandestinely contracted without the presence of three witnesses.”> The
second part of the decree declared null the marriages contracted without the parental consent
by sons before their eighteenth year of age and by daughters before their sixteenth year of
age.”®

These proposals seemed to be satisfactory since they responded to the general
expectations of people and conciliar fathers, the majority of whom were in favor of this
draft.®* However, these proposals raised a significant opposition among some of the
conciliar fathers as can be seen from the results of the vote: one hundred and thirty six

approved the draft, fifty-seven opposed it, and ten abstained.”> Those opposing this draft,

especially the draft decree, raised various objections. Some of the fathers, while fully aware

21 Esmein, Le Mariage, 2 : 177.

22 Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio, 9 :
640: “Statuit et decernit ea matrimonia, quae in posterum clam non adhibitis tribus testibus
contrahentur, irrita fore ac nulla prout praesenti decreto irritat et annulat.”

2 |bid., 9 : 640: “Insuper eadem sancta synodus ea quoque matrimonia, quae filiifamilias
ante decimum octavum, filiae vero ante decimum sextum suae aetatis annum completum sine
parentum consensus de caetero contraxerint, praesenti decreto irritat et annulat.”

2 |bid., 9 : 787: “Dixitque expediens esse matrimonia clandestine irritari, cum nationibus
placeat et major parti Patrum.”

2% Sarpi, Istoria, 2 : 952.
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of the severe inconveniences caused by clandestine marriages, were against the introduction
of any new law since, in their minds, canon law had to make marriage easily available to
everybody as a remedy against incontinence.”® This argument, though on the traditional
canonical path, had just a few supporters.?” Another group proposed to suppress clandestine
marriages without invalidating them by imposing more rigorous penalties for the offenders
and by binding them to declare their marriage before an ecclesiastical judge within a certain
period of time.®® The most powerful objection was a theological one: clandestine marriages
fulfilled all the essential requirements of the sacramental sign and for centuries they had been
considered valid. Moreover, canon three of the proposed draft, echoing a previous proposal
9

made in Bologna on September 9, 1547, had recognized the above principle as a dogma.?

Therefore, according to this faction, the Church had no power to declare clandestine

26 Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio, 9 :
669: “Item dixit ex irritatione hujiusmodi non obviam ire inconvenientibus quae oriutur ex
clandestinis; nam ex hoc juvenes immiscebunt se omnibus impudicitiis, scientes non posse
alligari matrimonio, quare non videtur facienda aliqua novitas.”

2" Esmein, Le Mariage, 2 : 180.

28 Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio, 9 :
656: “Matrimonia etiam clandestina sunt medicinae ad multa mala; neque ex irritatione
talium matrimoniorum tolluntur inconvenientia; igitur non sunt tollenda, nec irritanda; sed
apponantur poenae, statuaturque ut clandestine contrahentes infra mensem compareant coram
ecclesiastico judice, quod tales priventur haereditatem.”

2 Ibid., 9 : 640: ”Si quis dixerit clandestina matrimonia, quae libero contrahentium consensu
fiunt, non esse vera et rata matrimonia ... proinde esse in potestate parentum ea rata vel irrita
facere, anathema sit.”
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marriages invalid.*® Besides, since the Protestants strongly affirmed the nullity of such
marriages,** by declaring clandestine marriages invalid the Council would have seemed to
acknowledge that the heretics were right.

In order to overcome this objection, various groups proposed different solutions. For
some of the conciliar fathers the most effective manner to overcome these objections would
have been to admit that the sacrament of marriage consisted of the blessing given by the
priest and not of the consents of the parties.®® Thus, all the marriages that were not
celebrated before the Church were to be declared invalid.** However, this solution could not
prevail against the ancient and constant tradition of the Western Church that considered the

sacerdotal blessing to be only a sacramental.*

% bid., 9 : 698: “Dixit circumferri quaedam scripta incerto auctore quibus conantur asserere
quod Ecclesia non posit irritare clandestina matrimonia.” See also 9 : 675 and 713.

%! sarpi, Istoria, 2 : 841.

%2 1bid., 9 : 696: “Praeterea hoc faciendo non anathematizamus haereticos, quid id dixerunt,
sed videmur eos sequi ... Lutherus dicit matrimonia clandestine aut invitis parentibus non
esse vera. ldem dicit Buccerus et Calvinus. Ne igitur videamur sequi haereticos, non debent
hujusmodi clandestina irritari.” Ibid., 9 : 741: “Nec convenit ut concilium conformet se
haereticis [...] praesertim quia haeretici dicunt quod lex canonica diabolica est circa
matrimonia clandestina.”

% Ibid., 9 : 656: “Ratio sacramenti matrimonii consistit in benedictione sacerdotali cum
oblatione sacrificii; ponatur ergo lex quod non fiant matrimonia ante benedictionem
sacerdotalem.”

% Ibid., 9 : 664, 659, 666.

% Thomas Aquinas, Summa theologiae; cura et studio Petri Caramello, cum textu ex
recensione Leoniana (Torino: Marietti, 1952-1956) suplem. tertiae partis, q. 42, art.1: “Verba
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Some other fathers attempted to overcome the objections by distinguishing between
contract and sacrament. In their theory, the contract existed in every marriage prior to the
sacrament for which it served as a foundation. On the one hand, the sacrament did not exist
unless there was a valid contract. On the other hand, the ecclesiastical legislator could alter
the contract by amending it with new conditions. Thus, by invalidating the clandestine
marriages in the future only the contract would be changed without touching the sacrament of

marriage.*®

While embraced by many of the council fathers, this theory was also strongly
contested. Its opponents argued that the ancient and constant doctrine of the canonists
affirmed that in a Christian marriage it is impossible to separate contract from the sacrament
and that the contract itself has been elevated to the dignity of the sacrament and has been so

absorbed by the sacrament that the one cannot be conceived without the other.*” Others

defended the proposed draft by comparing it with Church’s right to establish new

quibus consensus exprimitur matrimonialis sunt forma huius sacramenti, non autem
benedictio sacerdotis, quae est quoddam sacramentale.”

% Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio, 9 :
401: “Ecclesia tamen, etiam quod clandestina matrimonia sint sacramenta, irritare potest, id
est modum contrahendi et contractum matrimonii; nam, irritato contractu, irritatur
matrimonium, quod non est sacramentum si contractus matrimonii non subsistit. Nam
Christus nihil aliud fecit in matrimonio, nisi quod sacramentum illud fecit, contractum autem
ejus non immutavit. Igitur ubi non est contractus, non est sacramentum. Si igitur Ecclesia
irritat contractum, irritat sacramentum. Potest itaque Ecclesia irritare etiam clandestina
matrimonia, quatenus sacramenta sunt.” See also 9 : 404, 408, 650, 651.

87 Ibid., 9 : 725: “Nec potest intelligere contractum matrimonialem sine sacramento.” Ibid., 9
: 670: “Quod ratio contractus et matrimonii sunt ita conjuncta sicut calor et ignis.” See also 9
: 661, 662, 669. See also Esmein, Le Mariage, 2 : 183.
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impediments, while still others affirmed the power of the Church to modify even the matter
and form of the sacrament of marriage.*®

Finally, some proposed another approach whose roots might be traced back to the
earlier conciliar debates at Bologna. The patriarch of Aquilea proposed to invalidate future
clandestine marriages by declaring the faithful, i.e. the person, incapable of entering marriage
without a certain public manifestation established by the law. This solution would preserve
the validity of clandestine marriages contracted in the past but simultaneously would allow
those contracted in the future to be declared invalid.*®* The adversaries of any reform of
marriage law contested this proposition t00.* It is important to note that during the debates
concerning the first draft, the Cardinal of Lorraine, echoing the conciliar discussions that
took place at Bologna thirteen years earlier, asked that the priest be included among the three
witnesses. He argued that if the Protestants insisted that their ministers bless the marriage,
how much more appropriate it was that the Catholic priest, who is the true sacerdos should

do s0.** However, the Cardinal of Lorraine’s proposal was turned down at this time.

% Ibid., 9 : 704: “Declarando et statuendo quae sit propria materia et forma huius
sacramenti.” See also 9 : 706, 725.

% Ibid., 9 : 643: “Ut forma decreti potius sit contra personas quam contra matrimonia jam
facta, ut personae fiant inhabiles.” Ibid., 9 : 677: “Fiat irritatio matrimonii clandestini, sed
irritatio sit circa personas non autem circa sacramentum.”

0 Ibid., 9 : 687: “Ecclesia nullatenus potest irritare clandestine nec quoad consensum, nec
quoad personas.” See also 9 : 679.

I Ibid., 9 : 642-643: “Remedium promptum est unus ex tribus testibus sit sacerdos. Si enim
haeretici maxime volunt ut sui impii ministri benedicant nuptias, a fortiori hoc debet fieri in
Ecclesia catholica, in qua sunt veri ministri ac sacerdotes.”
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After much debate, a second draft was presented on August 7, 1563. In this second
draft the canon affirming the validity of clandestine marriages no longer appeared as a
distinct provision but was included within the preamble of the decree. ** With regard to
clandestine marriages, this second project adopted the theory of inhabilitatio personarum.
As a result, the draft proposed the invalidation of future marriages and even of future
betrothals, which would be contracted without the presence of at least three witnesses.*?

On September 5, 1563, a third draft containing two projects was presented. One of
the projects required for the validity of marriage or betrothal the presence of three
witnesses.** The other project envisaged marriages, not betrothals, and declared that in order
to be valid the marriage had to be contracted in the presence of the proper pastor or another
priest delegated by the pastor himself or by the ordinary, and two or three additional

witnesses.” This idea of making the priest one of the witnesses had arisen initially, as

2 |bid., 9 : 683: “Tametsi sacrosanta Dei ecclesia clandestina matrimonia, libero
contrahentium consensu facta, vera ac rata esse non dubitat ....”

* Ibid., 9 : 683: “[Sancta Synodus] statuit ac decernit illas omnes personas, quae in posterum
clam sine trium saltem testium praesentia matrimonium sive sponsalia contrahere
attentaverint, ad matrimonium sive sponsalia contrahenda inhabiles fore, ac propterea omnia
ab eis acta pro matrimonio sive sponsalibus contrahenda irrita fore ac nulla, prout praesenti
decreto irritat et annullat.”

* Ibid., 9 : 763: “Et insuper addendo decernit, eos omnes, qui in posterum sine testium
saltem trium presentia matrimonia vel sponsalia contrahere attentaverint ad sic contrahendum
inhabiles fore, et contractus huiusmodi ob eis fieri attentatos irritos esse et nullos, ut eos
praesenti decreto irritos facit et annnullat.”

* Ibid., 9 : 762: “Qui aliter quam presente parocho, vel alio sacerdote de ipsius parochi vel
ordinarii licentia, et duobus vel tribus testibus matrimonium contrahere attentaverint; eos
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mentioned above, during the debate concerning the first draft of the decree and presented a
twofold advantage. First, without legitimizing the opinion of those who considered the
sacerdotal benediction as essential to the sacrament of marriage, it gave them satisfaction
because the priest was not only to assist at the marriage but also to give the nuptial blessing.*
Second, at a practical level, the priest certainly made the best official witness. Since, he was
supposed to know ecclesiastical laws, he would presumably be able to ascertain the freedom
of the parties to marry. Besides, he was more suitable than a notary to record the marriage
properly.*’

This last project was proposed again on October 13, 1563 as the fourth draft.
Although some conciliar fathers opposed it until the very end,*® this fourth and last draft was

approved on November 11, 1563 and received pontifical approval on January 26, 1564.%

sancta synodus ad sic contrahendum omnino inhabiles reddit, et hujusmodi contractus irritos
et nullos esse decernit.”

%% Esmein, Le Mariage, 2 : 190-191.

%7 John J. Carberry, The Juridical Form of Marriage, Canon Law Studies 84 (Washington,
DC: CUA Press, 1934) 22-23.

8 Out of 199 conciliar fathers 136 of them approved the decree; 55 were against it. Four of
them, namely the papal legates, Cardinals Morone, Simonetta and Hosius and the Patriarch of
Venice remitted their decision to the judgment of the Supreme Pontiff; four other fathers
eventually sided with the majority. See Concilium Tridentinum: Diariorum, actorum,
epistularum, tractatuum nova collectio, 9 : 971-977.

“ Ibid., 9: 977, 1152-1155.
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c. The Decree Tametsi

The reformed legislation on matrimony eventually took the form of a doctrinal
preamble, followed by twelve doctrinal canons and twelve disciplinary canons on the reform
of marriage. The first chapter of these last canons contained the law governing clandestine
marriages and has become known to the posterity by its first word, Tametsi. From the very
beginning this chapter reflects the tensions that accompanied the debates among the conciliar
fathers over this issue.

First, the decree affirmed, in opposition to the Protestant reformers, that clandestine
marriages contracted by the freely expressed consent of the parties were valid as long as the
Church had not declared them null. It was also erroneous to sustain that the parents had the
power to decide whether the marriages of their children still at home were valid or not.

There is no doubt that secret marriages, entered by free consent of the parties,

are true and valid marriages as long as the church has not made them null.

Hence those are worthy of condemnation, and the holy council condemns

them under anathema, who deny that they are true and valid, and falsely assert

that marriages contracted by children still at home without the consent of their

parents are null, and that the parents can make them either valid or invalid.

Nevertheless, the holy church of God has always detested and prohibited such
marriages for the best of reasons.*°

% Council of Trent, “Canones super reformatione circa matrimonium,” session 24, 11
November 1563: “Tametsi dubitandum non est, clandestina matrimonia, libero
contrahentium consensus facta, rata et vera esse matrimonia, quamdiu ecclesia ea irrita non
fecit, et proinde iure damnandi sint illi, ut eos sancta synodus anathemate damnat, qui ea vera
ac rata esse negant quique falso affirmant, matrimonia, a filiis familias sine consensu
parentum contracta, irrita esse, et parentes ea rata vel irrita facere posse: nihilominus sancta
Dei ecclesia ex iustissimis causis illa semper detestata est atque prohibuit.” Tanner, 2 : 755.
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Later, the Council gave the reasons why a law requiring a juridical form for the
validity of marriage was necessary. The text of the decree complained that, because of
“human disobedience,” earlier prohibitions against clandestine marriages had been
ineffective and they continued to generate “grave sins” and “a state of damnation” especially
for those “who have deserted a first wife married in secrecy and have publicly contracted
marriage with another woman and live with her in a permanent state of adultery.” As a result,
“the church, in that it does not judge about what is not public, is unable to treat this evil
unless it uses a more effective remedy.”51 Then, the Council laid down detailed provisions
concerning the marriage banns, the public announcement of those intending to marry, and a
liturgical form for the celebration of the marriage.®* The core of the decree, however, was
the provision that established the elements of the canonical form of marriage:

The holy synod now renders incapable of marriage any who may attempt to

contract marriage otherwise than in the presence of the parish priest or another

priest, with the permission of the parish priest or the ordinary, and two or

three witnesses; and it decrees that such contracts are null and invalid, and
renders them so by this decree.*®

> 1bid: “Verum cum sancta synodus animadvertat, prohibitiones illas propter hominum
inobedientiam iam non prodesse, et gravia peccata perpendat, quae ex eiusdem clandestinis
coniugiis ortum habent, praesertim vero eorum, qui in statu damnationis permanent, dum,
priore uxore, cum qua clam contraxerant, relicta, cum alia palam contrahunt et cum ea in
perpetuo adulterio vivunt; cui malo cum ab ecclesia, quae de occultis non iudicat, succurri
non posit, nici efficacius aliquod remedium adhibeatur.”

52 Ipid., 2 : 755-756.

>3 Ibid., 2 : 756: “Qui aliter, quam presente parocho vel alio sacerdote, de ipsius parochi seu
ordinarii licentia, et duobus vel tribus testibus matrimonium contrahere attentabunt: eos
sancta synodus ad sic contrahendum omnino inhabiles reddit, et huiusmodi contractus irritos
et nullos esse decernit, prout eos praesenti decreto irritos facit et annullat.”
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After these provisions, the decree established the sanctions to be incurred by those
transgressing the above-mentioned rules, laid down the rules regarding the blessing of the
marriage, and made provisions for the reception of the sacraments of penance and Eucharist
by the spouses. Provisions were also made for the recording of the marriage. The decree
ended with a clause that established the time-frame in which it was to become effective:
“This council further determines that this decree shall begin to take effect in each parish after
thirty days, to be counted from the first day of promulgation in that parish.””*

In conclusion, it seems that by choosing to disqualify the persons who attempted
clandestine marriages, the council transformed clandestinity, or the lack of canonical form,
into a diriment impediment for marriage. The decree also declared invalid contracts
concluded in this manner. Thus, the intention of the council was to disqualify directly the
persons and, thereby, to nullify indirectly matrimonial contracts. By requiring certain public
formalities, under the penalty of the nullity, the council replaced the simple, consensual
matrimonial contract, admitted in the Church until then, with the necessity of a solemn
matrimonial contract. This solemnization did not change the matrimonial contract in itself.
The only efficient cause of the matrimonial contract remained the free exchange of the
consent of the spouses; without it the contract did not generate its effects. The canonical

form, i.e., the requirement of the presence of the priest and witnesses was only a sine qua non

> 1bid., 2 : 757: “Decernit insuper, ut huiusmodi decretum in unaquaque parochial suum
robur post triginta dies habere incipiat, a die primae publicationis in eadem parochia factae
numerandos.”
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condition for the validity of the contract and did not constitute the exterior sign of the
sacrament.
d. Shortcomings of the Decree Tametsi

Although the council succeeded in finding a strategy able to eliminate the
phenomenon of clandestine marriages, the decree Tametsi had a number of shortcomings that
diminished its effectiveness. Some of these were caused by differing interpretations given to
its various terms. For instance, the decree established that marriage was to be contracted
presente parocho.> There was no determination whatsoever of which “pastor” was referred
to in the decree, whether it was to be the proper pastor of the contracting parties or another
pastor. Although canonists held different opinions over the centuries, the common view was
that the Council certainly meant the proper pastor of the contracting parties.®® The main
argument for this position was drawn from the context of the decree. Before the invalidating
clause, the decree ruled that an announcement of those intending to marry was to be made
publicly during mass by “the parish priest of the contracting parties.”’ Similarly, after the
invalidating clause the decree provided that the nuptial blessing “must be given by the

couple’s own parish priest.”58 Consequently, even if the council did omit the word “proper”

> Ibid., 2 : 756.
*® Esmein, Le Mariage, 2 : 202.

> Council of Trent, “Canones super reformatione circa matrimonium,” session 24, 11
November 1563: “A proprio contrahentium parocho.” Tanner, 2 : 756.

%8 Ibid.: “Benedictionem a proprio parocho fieri.”
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in the invalidating clause, the word is nonetheless inevitably implied, and it is, as a matter of
fact, inserted both before and after the invalidating clause, where the same idea is
expressed.™

On the other hand, a strictly literal interpretation would seem to justify a second
opinion, i.e., that a valid marriage might be contracted before any pastor within his
jurisdiction.®® There are reasons to believe that the council purposely omitted the word
“proper” from the invalidating cause. It is clear that neither the publication of the banns nor
the nuptial blessing has anything to do with the validity of the sacrament of marriage. Hence,
when the council employed the term “proper pastor” it must have intended to establish the
requirements for the liceity of the marriage whereas the council treated of what was
necessary for the validity, it used the word “pastor” only. However, following the council
of Trent the canonical jurisprudence adopted the first opinion and interpreted the word
“pastor” as the “proper pastor.” This opinion eventually prevailed and was confirmed by

several declarations of the Holy See.®

% Charles D. Cronin, The New Matrimonial Legislation (New York, Cincinnati and Chicago:
Benziger Bros, 1908) 101-102.

% August Marie Félix Boudinhon, Le mariage et les fiancailles: nouvelle législation
canonique: commentaire du decret "Ne temere" (2 aolt 1907) (Paris: P. Lethielleux, 1907)
23.

%1 Cronin 101-150, where the author presents an exhaustive analysis of the true mind of the
Council of Trent with regard to this issue.

%2 Urban VII1, Constitution Exponi, August 14, 1627, in Bullarum, diplomatum et
privilegiorum Sanctorum Romanorum Pontificum Taurinensis editio: locupletior facta
collectione novissima plurium brevium, epistolarum, decretorum actorumque S. Sedis a S.
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The issue was further complicated by the fact that the pastor’s competency in
assisting marriages was personal i.e., the pastor’s jurisdiction depended on the domicile of
the contracting parties.®® Besides, since the assistance required from the pastor was merely
passive, it was possible to celebrate a marriage “by surprise.” When two young people
accompanied by two witnesses made their appearance before the pastor unannounced and
expressed their consent in his presence, the pastor became a witness against his will.
Nevertheless, the canonical provisions had been fulfilled and the marriage was valid although
illicit.**

Nonetheless, the provision which did the most to deprive the decree of its desired
effect was the method prescribed for its promulgation.

So that such salutary percepts may not escape anyone’s notice, the council

orders all local bishops to see that this decree is promulgated to their people as

soon as they can, and is explained in all the parish churches of their dioceses;

this should be done as soon as possible in the first year, and then again as

often as they think expedient. The council further determines that this decree

shall begin to take effect in each parish after thirty days, to be counted from
the first day of promulgation in that parish.®

Leone Magno usque ad praesens. Cura et studio collegii adlecti Romae virorum s.
theologiae et ss. canonum peritorum; quam Pius Papa IX apostolica benedictione erexit;
auspicante Cardinali Francisco Gaude (Augustae Taurinorum: A. Vecco et sociis
editoribus, 1868) 13 : 591-592. Benedict X1V, Constitution Paucis ab hinc, March 19, 1758,
in Codicis iuris canonici fontes, Petri Card. Gasparri ed. (Rome: Typis Polyglottis Vaticanis,
1923) 2 : 571-576, n. 447,

% Luigi Chiappetta, Prontuario di diritto canonico e concordatario (Rome: Dehoniane,
1994) 574-575.

% An endeavor of this kind was illustrated by Allesandro Manzoni in his novel | promessi
sposi, chapters 5 and 8. See Alessandro Manzoni, | promessi sposi (The Betrothed), (New
York: P. F. Collier, 1909).
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This rather unusual method of promulgation chosen by the council was prompted by the
Europe’s political situation in the sixteenth century. As a consequence of the Reformation
the religion professed by the people of a territory depended on the kind of government they
had or the religion of their sovereign. The principle cuius regio illius et religio was
operational at that time. During the council’s debates, it was pointed out that heretics would
refuse to publish and accept the decree although its provisions would have bound them. As a
result, their marriages would have to be regarded as invalid and consequently their children
would be considered illegitimate.  Consequently, innumerable lawsuits concerning
inheritance and succession would ensue.®® Aware of these dangers, the Fathers of the
Council chose this unusual method of promulgation because it presented a way of exempting
heretics from the decree’s provisions without including any exemption in the decree itself.
Therefore, assuming that the heretics would refuse to accept the decree in their territorial

entities, the canonical form provided by Tametsi would not bind for marriages contracted

% Council of Trent, “Canones super reformatione circa matrimonium,” session 24, 11
November 1563: “Ne vero haec tam salubria praecepta quemquam lateant, ordinaries
omnibus praecipit, ut , cum primum potuerit, current hoc decretum populo publicari ac
explicari in singulis suarum dioecesum parochialibus ecclesiis, idque in primo anno quam
saepissime fiat, deinde vero quoties expedire viderint. Decernit insuper, ut huiusmodi
decretum in unaquaque parochial suum robur post triginta dies habere incipiat, a die prima
publicationis in eadem parochia factae numerandos.” Tanner, 2 : 756-757.

% Concilium Tridentinum: Diariorum, actorum, epistularum, tractatuum nova collectio, 9 :
739-741.
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there and consequently those marriages even if contracted clandestinely would be still
valid.®’

For a variety of reasons, however, the decree was not promulgated in many parishes,
dioceses and even nations and consequently, the valuable effects intended by the council
were not achieved. As a result, instead of having a general system regarding the valid
celebration of marriage, an inconsistency and a multiplicity of methods was in use for
centuries to come.®® Further confusion was produced by certain technicalities required for
valid publication. The Council provided that the decree was to be published in each parish
with the authorization of the bishop.® When the pastor published the decree in his parish but
failed to obtain the bishop’s prior consent, his act would be invalid and the decree’s
provisions would not bind the people within that parish.”® The council further established
that the decree was to be published in every parish of every diocese.”* Accordingly, the

promulgation of the decree only in the cathedral church for the whole diocese or even at a

%7 Carberry, The Juridical Form, 25-26. Benedictus X1V, Paucis ab hinc, Fontes, 2 : 571-
576, n. 447,

%8 Carberry, The Juridical Form, 24-25.

% Council of Trent, “Canones super reformatione circa matrimonium,” session 24, 11
November 1563 in Tanner, 2 : 756-757. Pietro Gasparri, Tractatus Canonicus de
Matrimonio, 3rd ed. (Paris: Beauchesne, 1904) 2 : 115-116, n. 1048.

7% Gasparri, De Matrimonio, 2 : 115-116, n.1048.

™ Council of Trent, “Canones super reformatione circa matrimonium,” session 24, 11
November 1563 : “A proprio contrahentium parocho.” Tanner, 2 : 756-757.
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diocesan synod or local council was considered insufficient.”> Although the decree itself
empowered the bishop to publish it in his diocese, post-conciliar legislation required him to
obtain Holy See’s permission prior to the publication.”® As a result, the map of the regions
where the canonical form of marriage was required for the validity of marriage in the
Catholic Church had the following configuration: there were areas where the decree was
certainly published validly, others where the decree was certainly published but its
promulgation was doubtfully valid, other areas where it was impossible to establish whether
or not the decree was ever published, and finally areas where the decree was certainly not
published.”

Finally, there were also some ambiguities concerning the subjects of the decree
Tametsi. As it was shown above, some uncertainties arose from the matter of publication of
the decree. Catholics had to determine first whether or not the decree had been validly
published in their parish. Those living within the limits of a parish where the decree was

published were to abide by the decree’s provisions. Moreover, since the decree was both

"2 Benedict XIV, “De Synodo Dioecesana,” in Benedicti XIV Pont. Opt. Max., olim Prosperi
Cardinalis de Lambertinis, opera omnia. Ed. novissima ad postremam Remondinianam
omnino exacta, t. 11 (Prati: Typographia Aldina, 1839-1847) lib. 12, c. 5, n. 7, 456. Sacred
Congregation of the Council, Instruction, Russiae (Archiep. Chioven.) of December 2, 1628,
Fontes, 5 : 254, n. 2500.

"3 Gaspari, De Matrimonio, 2 : 115-116, n. 1048.

’* Donald Raymond Espen, The Canonical Form of Marriage: Reevaluation, Canon Law
Studies 462 (Washington, DC: Catholic University of America, 1968) 24.
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territorial and personal,”

it followed a person who had the domicile in such a place wherever
he or she went and consequently he or she was bound by it even in a parish where the decree
had not been published.”

The issue was even more complicated for non-Catholics. The Council, by choosing
this particular method of promulgation, did not intend to bind non-Catholics to the provisions
of the decree. This intention of the Council was realized in the case of non-Catholics living
in places where Tametsi had not been published. How about non-Catholics living in
territories where the decree had been published? Were they bound by its provisions? There
was no express exemption in the text of the decree for non-Catholics. A century later a reply
of the Sacred Congregation of the Council apparently solved this doubt:

Those heretics living in a place where the decree was published are bound by

the [canonical] form and consequently those marriages contracted without the

:‘/%rirg 79f the Council before a heretic minister or a local magistrate are null and

In conclusion, the decree Tametsi was the answer of the Council of Trent to a very

specific phenomenon: clandestine marriages. These marriages seriously undermined the

7> Carberry, The Juridical Form, 30.
’® Gasparri, De Matrimonio, 2 : 127, n. 1066.

" Sacred Congregation of the Council, Instruction (ad ep. Tricarien.) of January 18, 1663:
“Haereticos quoque, ubi decretum ... est publicatum, teneri talem formam observare, ac
propterea ipsorum etiam matrimonia absque forma Concilii, guamvis coram ministro
haeretico vel magistratu loci contracta, nulla atque irrita esse.” Congregation for the
Propagation of the Faith, Collectanea Constitutionum, Decretorum, Indultorum ac
Instructionum Sanctae Sedis ad Usum Operariorum Apostolicorum Societatis Missionum ad
Exteros; Selecta et Ordine Digesta Cura Moderatorum Seminarii Parisiensis ejusdem
Societatis, ann. 1622-1906 (Rome: Typographia Poliglota, 1907) 1 : 51, n. 149.
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stability of marriage and family relationships and required the church’s authority to find an
effective way to eradicate them. The solution submitted by Council’s fathers and approved
by the supreme legislator was to impose, for the first time in the history of the Latin Church,
a unique canonical form for the celebration of the sacrament of marriage. The celebration of
marriage was to take place in the presence of the pastor or other priest authorized by the
pastor or by the ordinary and before two or three other witnesses. Nonetheless, several
shortcomings partially deprived the decree of its much-desired effect and consequently
generated confusion in some parts of the world. Subsequently, these deficiencies were
gradually removed and through several church documents the canonical discipline of the
form of marriage was improved. One of these documents was the Benedictine Declaration
published by Benedict XIV on November 4, 1741.
3. The Post-Tridentine Legislation
a. The historical, religious, and social circumstances

Following the Reformation and the Council of Trent, Europe experienced a long
period of political and religious convulsion. Territories and even entire nations changed their
leaders and beliefs, sometimes by their own will, sometimes by the will of political leaders.
Needless to say, this situation made it difficult, at times even impossible, to put the decrees
of the Council of Trent into application. Such a situation arose in Belgium and Holland that
were, at the time of the promulgation of the Tridentine decree Tametsi, under the domination
of Philip 1l of Spain. Although Margaret of Parma, the regent and governor of Belgium,

supported by the Belgian bishops, requested that the publication of the decree Tametsi be
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delayed, Philip 11 ordered the publication of the decree, which took place on July 11, 1565.
However, the political confusion together with the not infrequent resistance of the clergy,
delayed the enforcement of the decree Tametsi. As a consequence of dissension and revolt
against Spanish domination,” Belgium joined the mostly Protestant Northern provinces
which, allied in the Union of Utrecht in 1579 under the command of William of Nassau,
prince of Orange,” proclaimed their independence, and started a war against Spain which
lasted until the truce of 1609. Although as early as 1566 the Catholic Church had been
proscribed and Catholics treated with cruelty,?® on December 20, 1581 William of Orange
published an ordinance, which was rigorously enforced, forbidding Catholic worship.®

As a result of this violent and sudden change of the religious outlook entire Catholic
communities ceased to exist and were replaced by Protestant communities and societies. The
question then arose whether the marriages of Protestants, either among themselves or with

Catholics, were valid in these territories if the canonical form was not observed. For almost

’® It was not an inclination to heresy and revolt that put arms into the hand of the people of
Holland and Belgium; it was rather the heavy taxes imposed by the King of Spain and the

harsh treatment administered to them by the Spanish army under the command of Duke of
Alva.

® William of Orange, surnamed “The Silent”, was succesively Lutheran, Catholic, and
eventually Calvinist. Clever and unscrupulous, at bottom William of Orange was religiously
indifferent and he used various religions in order to reach his political objectives.

8 For instance, in 1572 nineteen priests and monks were executed at Gorkum out of hatred
for the Catholic faith. Pius IX canonized them on June 29, 1867.

8 Fernand Mourret, A History of the Catholic Church (St. Louis, MO and London, W.C: B.
Herder Book Co., 1930) 5 : 501-507.
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two centuries theologians and canonists expressed different opinions on this issue. Some
asserted that all marriages contracted in the above-mentioned countries, including Protestant
marriages, without observing the canonical form provided by the decree Tametsi, were
invalid. Consequently, those who converted to the Catholic Church were free to separate and
contract new marriages, but, if the parties wished to continue their common life, they had to
celebrate a new marriage according to the canonical form. However, some scholars
maintained the contrary opinion that, since the decree Tametsi had never intended to impose
the canonical form on Protestants, they were able to enter valid marriages without complying
with the provisions of the Tridentine decree.®?

On 1671, the Apostolic Vicar of Holland enquired of the Holy Office whether
marriages contracted by Protestants without observing the terms of the decree Tametsi were
valid or not. The Holy Office answered that a definitive decision is not desirable at that
moment and that the Apostolic Vicar should proceed as he considered most convenient for
the good of the souls entrusted to his care.2® While the Holy Office was unwilling to reach
an unequivocal decision, the Roman tribunals, when cases of such marriages were brought
before them, adhered to the stricter opinion that the marriages in question were invalid.®* It

seems that this opinion was shared also by the Sacred Congregation of the Council since in a

82 Joyce, Christian Marriage, 134.
% Ibid., 134-135.

8 Benedict XIV, De Synodo Dioecesana, lib. 6, c. 6, n. 4, 161.
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reply of 1663 it indicated that non-Catholics were bound by the decree Tametsi if they lived
in territories where it had been promulgated.®
b. The Benedictine Declaration
Before his election to the Supreme Pontificate, Benedict XIV took part in the
controversies concerning the validity of marriages contracted among Protestants and held
that they were valid.?® After his elevation to the papacy, Benedict XIV was determined to
settle the question. After discussion in the Sacred Congregation of the Council, on November
4, 1741, he published the declaration DECLARATIO, Cum Instructione, super Dubiis
respicientibus MATRIMONIA in Hollandia, et Belgio contracta, et contrahenda,®” known to
posterity as Declaratio Benedictina.
In the prologue of this declaration, Benedict XIV specifically adverted to the diversity
of opinions expressed over the centuries by theologians and canonists as well as to the
widespread doubts and anxieties which burdened bishops, priests, and missionaries,

concerning the validity of non-Catholic and mixed marriages.® His reference to these doubts

8 See note 77.
% Benedict XIV, De Synodo Dioecesana, lib. 6, c. 6, n. 4, 161.

87 Benedicti XIV Pont. Opt. Max., olim Prosperi Cardinalis de Lambertinis, opera omnia. Ed.
novissima ad postremam Remondinianam omnino exacta. t. 15 Bullarium, (Prati:
Typographia Aldina 1839-1847) 111-113, translated in The Sources of the Catholic Dogma
(Fitzwilliam, NH: Loreto Publications, 2004) 354-356.

8 Benedict XIV, “Declaratio,” 4 november 174, Bullarium, 111: “Matrimonia quae in locis
Foederatorum Ordinum dominio in Belgio subjectis iniri solent, sive inter Haereticos ex
utraque parte, sive inter Haereticorum ex una parte Virum, et Catholicam Foeminam ex alia,
aut viceversa, non servata forma a Sacro Tridentino Concilio praescripta, utrum valida
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and anxieties seemed to imply that Benedict XIV thought the opinion which held that
heretics were exempt from the canonical form was not entirely devoid of foundation.?® The
most important reason presented in support of the validity of these marriages seems to have
been that the parochial communities in which the decree Tametsi had been promulgated,
were substantially and entirely different from those which existed after Protestant rule had
been established in these territories. The Catholic parishes had been terminated and
Protestant parishes had replaced them. For this reason, the promulgation of the decree
Tametsi, which had made the law of clandestinity binding upon the Catholic parishes then in
existence, could not be valid for Protestant communities which did not exist at the time the
promulgation was ordered. Consequently, the marriages contracted among Protestants in
these territories after the termination of the Catholic parishes had been valid.*® Therefore,
Benedict X1V settled the problem declaring that heretics were exempt from the canonical
form of marriage when they married other heretics.

In regard to marriages celebrated between heretics in places subject to the

authority of the Federated Orders, which did not observe the form prescribed

by Trent ... in order to furnish advice to all the faithful residing in those
places and to avert more grave disorders ... [His Holiness] declared and

habenda sint, nec ne, diu multumgue disceptatum est, animis hominum, ac sententiis in
diversa distractis: Id quod satis uberem anxietatis, ac periculorum sementem per multos
annos subministravit, quum praesertim Episcopi, Parochi, atque illarum Regionum
Missionarii, nihil certi hac super re haberent, nihil vero inconsulta Sancta Sede auderent
statuere, ac declarare.”

8 Josiah G. Chatham, “Evolution of the Juridical Form of Marriage in the Latin Rite,” The
Jurist 16 (1956) 302.

% Gasparri, De Matrimonio, 2 : 205-207, nn. 1185-1187.
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decreed that marriages which have been contracted up to now, and which will
be contracted hereafter in the said provinces of Belgium between heretics,
even if the form prescribed by Trent shall not have been observed in their
celebration, provided no other canonical impediment interferes, are to be
considered valid.*

Moreover, in so far as validity was concerned, heretics were also exempt from canonical
form when they married Catholics, although these marriages were considered illicit.

Now as regards those marriages which likewise in the same federated
provinces of Belgium are contracted by Catholics with heretics without the
form established by Trent, whether a Catholic man takes an heretical woman
in marriage, or a Catholic woman marries an heretical man; ... if by chance
some marriage of this sort without observing the Tridentine form, has already
been contracted, or may be contracted in the future (which God forbid!), His
Holiness declares that such a marriage, provided that no other canonical
impediment exists, must be considered valid.*?

This last provision was an application of the principle of the communication of
exemption according to which the non-Catholic party, who was not bound to observe the

provision of the decree Tametsi, communicated his or her privilege to the Catholic party.

%1 Benedict XIV, “Declaratio,” 4 november 1741, Bullarium, 112: “Qoud attinet ad
Matrimonia ab Haereticis inter se in locis Foederatorum Ordinum dominio subjectis celebrata
non servata forma per Tridentinum praescripta, ... et alioquin oportere omnino ad
consulendum universes Fidelibus in iis locis degentibus, et plura avertenda gravissima
incomoda ... [Sanctitas Sua] declaravit, statuitque , Matrimonia in dictis Foederatis Belgii
Provinciis inter Haereticos usque modo contracta, quaeque imposterum contrahentur , etiamsi
forma a Tridentino praescripta non fuerit in iis celebrandis servata, dummodo aliud non
obstiterit canonicum impedimentum, pro validis habenda esse.”

%2 1bid.: “Quod vero spectat ad ea Conjugia, quae pariter in iisdem Foederatis Belgii
Provinciis, absque forma Tridentino statuta contrahuntur a Catholicis cum Haereticis, sive
Catholicus Vir Haereticam Foeminam in Matrimonium ducat, sive Catholica foemina
Haeretico Viro nubat, ... si forte aliquod hujus generis Matrimonium, Tridentini forma non
servata, ibidem contractum jam sit, aut imposterum (quod Deus avertat) contrahi contigat;
declarat Sanctitas Sua, Matrimonium hujusmodi, alio non concurrente canonico
impedimento, validum habendum esse.”
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Thus, in this particular circumstance, the Protestant party, being considered exempt from the
law of canonical form of marriage, communicated the exemption to the Catholic party and
consequently, the marriage was considered to be valid.** This principle, accepted by the civil
law at the time, was debated by canonists since it was not based on the general principles of
law and was not universally applied. In fact, this principle was not applied to other
impediments, as for instance, disparitas cultus, age, etc. It was admitted only in regard to the
canonical form of marriage as a concession on the part of the legislator in this particular
situation.**

To summarize, the Benedictine Declaration settled the dispute whether or not
marriages contracted without observing the canonical form in territories inhabited mostly by
Protestants or ruled by Protestant authorities, where the decree Tametsi has been previously
promulgated were valid. The Benedictine Declaration provided that: first, when a baptized
non-Catholic married a baptized non-Catholic, they were not required to observe the form.
Second, when a Catholic married a baptized non-Catholic, the canonical form did not bind
them. These two exceptions to the Tridentine decree were valid for both past and future

marriages contracted in the territories specified in the Benedictine Declaration.

% Benedict XIV, De Synodo Dioecesana, lib. VI, c. 6, n. 12, 164: “Quoniam cum conjugum
alter, tum ratione loci in quo habitat, tum ratione societatis in qua vivit, exemptio qua ipse
fruitur, alteri parti comunicata remanet, propter individuitatem contractus, vi cujus exemptio
guae uni ex partibus competit, ad alteram, secundum etiam civiles leges, extenditur,
eidemque communicatur.”

% Gasparri, De Matrimonio, 2 : 190, n. 1167.
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c. Pertinent provisions issued after the Benedictine Declaration

A reply sent by the Holy Office on April 6, 1859 to the bishop of Haarlem in Holland
introduced a broader understanding of the term haeretici employed by Benedict X1V in his
declaration by including among heretics not only those born and raised as Protestants but
certain groups of persons who, although baptized in the Catholic Church, became Protestants
later in life. Under the terms of this reply, the term haeretici included the following
categories: baptized Catholics who had been raised and educated in heresy from a time prior
to the age seven years; baptized Catholics who were brought up by heretics and participated
several times in their worship although they had not been educated in any distinctive
heretical doctrine; baptized Catholics who had fallen under the influence of heretics in
childhood and joined a heretical sect; apostates from the Catholic Church to an heretical sect;
those who, born of heretics and baptized by them, had grown up without any particular
religion and without any formal profession of heresy.* All persons comprised in these
categories were designated “heretics” and consequently considered to be exempt from the
canonical form of marriage. The reason for this benevolent interpretation was to prevent

those who were bound by the law but disobeyed it in good faith because of their invincible

% sacred Congregation of the Holy Office, letter (ad Ep. Harlemen.) of 6 April 1859, in
Fontes, 4 : 224, n. 950.: “1° Illi qui catholice baptizati, a pueritia nondum septennali, in
haeresi educantur ac haeresim profitentur; 2° Qui non tam in haeresi, quam ab haereticis
educantur, nulla scilicet vel vix ulla haereticae doctrinae instructione accepta et cultu non
frequentato, licet aliquoties participato; 3° Qui adhuc pueri in manus haereticorum
incidentes, haereticae sectae adjunguntur; 4°Apostatae ab Ecclesia catholica ad haereticam
sectam transeuntes; 5° Qui nati et baptizati ab haereticis adolaverunt, quin ullam solemnem
haereseos professionem emiserint ac veluti nullius religionis.”
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ignorance from being penalized by having their marriages rendered invalid.*® However, on
March 31, 1911 the Holy Office modified the practical operation of this law and decreed that
those who fell into the categories of persons indicated by the 1859 reply should have
recourse to the Holy See in each individual case in which their marriages were questioned on
the basis of defect of form.”’

Besides the Benedictine Declaration, the Holy See issued several other decrees
granting an authentic dispensation from the canonical form of marriage in the matter of
clandestine mixed marriages for countries and territories where the Tridentine law was
undoubtedly in effect and binding upon non-Catholics as well as Catholics. The Holy See
granted dispensations or declared valid those marriages contracted by non-Catholics among
themselves or with Catholics even though they were entered without observing canonical
form. Within a span of more than a century such decrees were issued for Ireland, Hungary
and Transylvania, Russia, Poland, parts of the then German Empire, and Malta.®® These
decrees were not extensions of the Benedictine Declaration which referred principally to the

marriage of heretics and only secondarily and as a consequence of the application of the

% Joseph Creusen, “Annotations at motu proprio Decretum Ne temere,” Periodica 37 (1948)
336.

%" sacred Congregation of the Holy Office, decree of March 31, 1911: De Matrimoniis eorum
qui a Genitoribus Acatholicis vel Infidelibus Nati, sed in Ecclesia Catholica Baptizati, ab
Infantili Aetate in Haeresi vel Infidelitate aut sine ulla Religione Adoleverunt, in AAS 3
(1911) 163-164.

% For an extensive list of the territories for which such dispensations were granted, see
Gasparri, De Matrimonio, 2 : 209, n. 1190.



45
principle of communication of exemption, to mixed marriages. These decrees were actual
dispensations given directly and exclusively for the territories in question and for the
situations expressly requested by the local bishops namely, for clandestine mixed
marriages.”®  Finally, on January 18, 1906, Pius X published the decree Provida
sapientique,'® by which he extended the decree Tametsi to the entire German Empire, but, at
the same time, declared both the marriages of heretics and mixed marriages exempt from this
form of marriage. On February 1, 1908, the same provisions were extended to Hungary.™*
d. The Decree Ne temere

The canonical discipline concerning the form of marriage as described so far could be

considered neither acceptable nor practical. Because of the aforementioned weaknesses of

9102 and

the Tridentine law, many people were subject to “perplexities and disadvantages,
“not a few marriages have been exposed to the danger of nullity: many too, owing either to

ignorance or fraud, have been found to be illegitimate and void.”® In this state of affairs, a

large number of bishops petitioned to the Holy See and urged that a remedy be found for

% Gasparri, De Matrimonio, 2 : 209, n. 1190.
100 pjys X, Decree Provida sapientique, January 18, 1906: ASS 39 (1906) 81-84.

101 sacred Congregation of the Council, decree Romana et aliarum, February 1, 1908: ASS 41
(1908) 80-81.

102 sacred Congregation of the Council, decree Ne temere, August 2, 1907: ASS 40 (1907)
526: ”Haesitationibus atque incommodes.” English translation in Cronin, The New Marriage
Legislation. All subsequent English translations of this document will be taken from this
source unless otherwise indicated.

193 1bid: “Haud pauca matrimonia fuerunt obiecta periculo ne nulla essent: Multa quoque,
sive inscitia hominum sive fraude, illegitima prorsus atque irrita deprehensa sunt.”
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these difficulties.!® Consequently, the Sacred Congregation of the Council prepared a
decree which was presented to Pope Pius X, received his approval on August 2, 1907, and
became effective on Easter Sunday, April 19, 1908. The decree, which was to be known by
its incipit Ne temere, reflected the effort made by the Holy See to remedy the deficiencies of
the Tridentine decree Tametsi and to eliminate the confusions generated by its application
over the centuries. The provisions of this decree were incorporated to a large extent in
canons 1094-1099 of the 1917 Code of Canon Law. The decree significantly altered the
canonical discipline of the juridical form of marriage.

First of all, the decree Ne temere clearly identified the subjects of the law. According
to the provisions of the new decree, all Catholics of the entire world were bound to the
juridical form of marriage'® when they married Catholics.*®® Catholics were also bound to
the juridical form of marriage when they married non-Catholics.'” Thus, the principle of

communication of exemption, endorsed by the Benedictine Declaration, was no longer in

1% |pid., 527.

195 sacred Congregation of the Council, Decree Ne temere: ASS 40 (1907) 527-528: “III. Ea
tantum matrimonia valida sunt, quae contrahuntur coram parocho vel loci Ordinario vel
sacerdote ab alterutro delegato, et duobus saltem testibus.”

198 Ibid., 530: “XI §1. Statutis superius legibus tenentur omnes in catholica Ecclesia baptizati
et ad eam ex haeresi aut schismate conversi (licet sive hi, sive illi ab eadem postea
defecerint), quoties inter se sponsalia vel matrimonium ineant.”

197 Ibid., 530: “XI §2. Vigent quoque pro iisdem de quibus supra catholicis, si cum
acatholicis sive baptizatis sive non baptizatis, etiam post obtentam dispensationem ab
impedimento mixtae religionis vel disparitatis cultus, sponsalia vel matrimonium
contrahunt.”
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force.’® Non-Catholics, whether baptized or not, were not bound to observe the canonical
form of marriage when they married among themselves.*®

Second, territoriality became the foundation for valid assistance at marriages. Local
Ordinaries or pastors could validly assist at all marriages within the territorial limits of their
jurisdictions, whether the parties were subject to them or not.**° Finally, the decree provided
that the lawful assistant had to ask for and receive the consent of contracting parties.'*!
These provisions removed the major shortcomings of the Tridentine law: the law concerning
the canonical form of marriage was now universal no matter whether it was promulgated in a
certain parish or diocese or not, the jurisdiction of the assistant was territorial, and his
assistance had to be active.
Conclusion

This first section of the chapter reviewed the birth of canonical form and the

subsequent attempts to improve it and to make it more effective and convenient. The Church

1% The only exception to this rule was provided by the Constitution Provida which had been
given to Germany by Pope Pius X and was later extended to Hungary by Romana et alliarum
by the Sacred Congregation of the Council.

109 sacred Congregation of the Council, Decree Ne temere: ASS 40 (1907) 530: “XI §3.
Acatholici sive baptizati sive non baptizati, si inter se contrahunt, nullibi ligantur ad
catholicam sponsalium vel matrimonii formam servandam.”

19 bid., 528: “IV. Parochus et loci Ordinarius valide matrimonio adsistunt, [...] §2. intra
limites dumtaxat sui territorii: in quo matrimonies nedum suorum subditorum, sed etiam non
subditorum valide adsistunt.”

11 1bid., 528: “IV. Parochus et loci Ordinarius valide matrimonio adsistunt, [...] §3.
dummodo invitati ac rogati, et neque vi neque metu gravi constricti requirant excipiantque
contrahentium consensum.”
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remained faithful to the belief that the consent freely expressed by the two contracting parties
was the essential element, the only one necessary and sufficient to constitute the matrimonial
covenant. In order to underline the sanctity of this sacrament and to overcome the unwanted
and at time damaging practice of clandestine marriages, the Church added a public solemnity
to the expression of the consent, namely the canonical form of marriage. The law was not
perfect and because of its shortcomings it did not entirely achieve its desired effects. Several
pieces of legislation subsequently improved the initial provisions of decree Tametsi. At the
beginning of the twentieth century, the original significance of the canonical form, namely
the prevention of clandestine marriages, apparently was no longer present. The civil
authorities, almost everywhere in Europe, took over the function once the canonical form of
marriage had fulfilled. However, the other incontestable values attached to canonical form
proved to be enormously helpful in order to preserve and promote the values of the
matrimonial sacrament during the totalitarian regimes that emerged during the twentieth
century, especially the communist regime in Eastern Europe. New situations raised new
challenges which the Church was called to deal with. The 1917 CIC, the motu proprio
Crebrae Allatae, several authentic interpretations of Roman dicasteries, conciliar and post-
conciliar documents, will address these problems, contributing at the same time to the
evolution of the canonical form of marriage. These documents will constitute, in fact, the

subject of the second chapter of the present study.
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Finally, it can be said that this solemnization enriched the austerity typical of the
Latin rite bringing it closer to the complexity and richness of the Eastern rites of the
sacrament of marriage, which will now be analyzed in the following section.

B. The Rite of Marriage in Eastern Law

Introduction

Oriental Christian rites comprise various worship structures, institutions, disciplines,
and customs which have developed in specific geographical, historical and social conditions,
different from their Western counterparts. Eastern Catholic rites are part of the tradition of
the Universal Church and are essential sources and means for the Christian life for a large
number of Christian faithful. In the modern times an increasing number of the Oriental
Catholics have been leaving their traditional territories where their faith and religious
traditions were nurtured and cherished and establishing themselves in areas where the
majority of Christians belong to the Latin rite or to the Orthodox Church. On one hand, this
phenomenon has been a source of mutual spiritual and cultural enrichment. On the other
hand, this event brought about several new difficulties, some of which were mentioned at
beginning of this chapter. It is worth mentioning here that Catholics migrants of Eastern rites
do not always enjoy the religious assistance of their pastors and Hierarchs, but are subject to
Latin pastors and Ordinaries. These facts affect especially the celebration of sacraments and
particularly the celebration of marriage. In order to find an adequate solution to the problems
mentioned earlier, an historical overview of the development of the rite of marriage in East is

very helpful. To keep in line with the aim of this study, the present section will be concerned
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mainly with the Byzantine rite, but will mention occasionally influences and practices of
other Eastern rites. The reason for this is that the overwhelmingly majority of Oriental
Christians belong to the Byzantine rite. For centuries Constantinople was the center of an
empire which claimed the title of universal. Its historic position and responsibility made the
Byzantine rite the heir of the liturgical traditions of the older churches of Jerusalem and
Antioch, of Asia Minor and Greece whose territories were conquered by Muslims. Christian
missionaries of Byzantine rite handed on this tradition, translating it into their languages, to
most of the Slavic nations of the Eastern Europe and to the furthermost parts of Russian
Asia.*?

In the Orient, the theology and liturgy of the sacrament of matrimony drew intensely
upon the Pauline idea of the communion of Christ with his Church, in correlation with
Ephesians 5, 22-32. Commenting upon Genesis 2,24, Paul asserted that “This [matrimony] is
a great mystery: but | speak concerning Christ and the Church”.**® In this Old Testament
text, Paul uncovers an image of the unity between Christ and the Church, a mystery which
has been hidden for centuries but unveiled now as the mystery of salvation for all peoples.
This Pauline doctrine is the principal source of the Oriental Churches’ theology and liturgy
relative to the sacrament of matrimony. The rites and symbols of matrimony in various
Oriental Churches are better understood if considered within the mystical and

pneumatological perspective that characterizes the Oriental theology of the sacraments. This

112 )renge-Henri Dalmais, Eastern Liturgies (New York: Hawtorn Books, 1960) 10.

113 Eph. 5,22-23.
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is particularly true for the celebration of matrimony in the Byzantine tradition, with which
this study is concerned, which is deeply imbued with a biblical character and emphasizes the
cooperation of the human person in God’s creative work.*** Consequently, the development
of theology and liturgical rites in various Oriental churches influenced and shaped to a great
extent the evolution of the canonical discipline of the matrimonial sacrament.
1. Development of Liturgical Celebration of Marriage in the Byzantine Tradition
The religious rite of the matrimonial celebration held a fundamental importance in the

115

Christian Orient as early as the third century.”™ Wedding rites of the Eastern churches have

been characterized by complexity and richness, somewhat in contrast with the austerity

typical of the Western rites.''®

The Western view of marriage, with its typically legal
character, played little if any part in the East, where the accent was placed on the mystical
significance of marriage and its spirituality.**” This theological understanding of matrimony

led, starting at the end of the fourth century until the end of the eight century, to the

1% Dimitrios Salachas, “ II Ritus sacer nella forma canonica di celebrazione del sacramento
del matrimonio secondo la tradizione delle Chiese Orientali,” Euntes Docete 47 (1994) 16-
17.

15 joseph Prader, 1l Matrimonio in Occidente e Oriente (Rome: Pontificium Institutum
Orientalium Studiorum, 1992) 195.

118 Dalmais, Eastern Liturgies, 116.

17 Edward Schillebeeckx, Marriage: Human Reality and Saving Mystery (New York: Sheed
& Ward, 1965) 344.
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development of a liturgical ceremony structured in two moments in which the priest''®

played the central part.**?

The first moment was the ceremony of betrothal. Betrothal was considered to possess
already the mystery of the Church as the bride of Christ. Since the provision of the Synod of
Trullo, the Church had considered marriage to a third party after a separation from the
betrothed to be adultery.”®® Moreover, various civil laws enacted by Roman emperors
established punishments for those entering a marriage with a third party after a breach with
the betrothed.’”* Eventually, the promise of the betrothed became part of a liturgical rite and

was accompanied by the exchange of rings, the kiss, the joining of hands by the priest, and

the common cup.'?

18 Schillebeeckx considers that the importance of the role assumed by the priest in
celebration of the sacrament of marriage goes back to the role held by the priest in the pagan
marriage ritual. See Schillebeeckx: Marriage: Human Reality and Saving Mystery, 355.

19 sehillebeeckx: Marriage: Human Reality and Saving Mystery, 348.

120 Council of Trullo, can. 98: Sacrorum conciliorum nova et amplissima collection, I.D.
Mansi ed. (Paris: Hubert Welter,1910) 11 : 986: “Qui alteri desponsam mulierem eo adhuc
vivo, cui desponsa est, in nuptiarum duci societatem, adulterii crimini subjiciatur.”

121 Jean Dauvillier, Charles De Clercq, Le Mariage en Droit Canonique Oriental (Paris:
Recueil Sirey: 1936) 34.

122 paul Evdokimov, The Sacrament of Love: The Nuptial Mystery in the Light of the
Orthodox Tradition (Crestwood, New York: St. Vladimir’s Seminary Press: 2001) 128. The
“common cup” is a significant element of the matrimonial rite in the Byzantine liturgy. The
priest offers spouses and testimonies a cup of wine, as a sign of the new union concluded
between them. After they drank from the cup, the priest threw it down and broke it as a
symbol of the indissolubility and faithfulness of the spouses. For a more extensive analysis of
this custom see Dimitrios Salachas, Il Sacramento del Matrimonio nel Nuovo Diritto
Canonico delle Chiese Orientali (Bologna: Edizioni Dehoniane, 1994) 188-189.
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The second moment in the celebration, the marriage itself, was the blessing of the
bride and bridegroom. Originally, this blessing had a private character, but, as early as the

fourth century, the blessing was given by the bishop or the priest.?®

Subsequently, a
liturgical rite consisting in hymns and prayers was developed.”® Among the nuptial rites, the
crowning of the bride and bridegroom was of essential significance from a very early date.
This rite, of non-Christian origin, was at first repugnant to Christian sentiment because of its

association with pagans beliefs and practices.'®

A key turning point came when John

Chrysostom gave the rite of crowning a Christian theological basis:
The crown that is put on the heads of bride and groom is a token of their
victory: in that they have not succumbed to the lure of pleasure, they come
undefeated to the heaven of marriage.'?®

In his interpretation John Chrysostom points particularly to the Christian triumph over sinful

desires by referring to Paul’s image of the crowned competitors."?’ Reserving to the clergy

123 Council of Neocesarea, can. 7: “Presbyter in nuptiis eius qui duas uxores ducit, seu
digamus efficitur, ne convivetur. Cum enim requirat poenitentiam digamus, qui erit
presbyter; qui eo quod sit convivio acceptus, nuptiis assentiatur?” Mansi, 2: 541.

124 John Chrysostom, “Homilies on Genesis,” Homily 48, n. 6, Patrologiae Cursus
Completus: Series Graeca, J. P. Migne ed. (Paris: J. P. Migne, 1862) 54 : 443. Prader, Il
matrimonio in Oriente e Occidente, 196.

125 Dauvillier, De Clerg, Le Mariage en Droit Canonique Oriental, 40. Dalmais, Eastern
Liturgies, 118.

126 John Chrysostom, “In epist. I ad Timoth. Cap. II, Homil. IX,” PG, 62 : 546: “Ideo coronae
capitibus imponuntur, symbolum victoriae, quod antea invicti, sic ac thalamum accedant,
quia non superati sunt a libidine.”
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the crowning of the spouses symbolized that it was Christ himself who crowned them
through sacred ministers.*?® According to Ritzer, the custom of the crowning, which has
been in use among the Christians from Armenia as early as the fourth century, was promoted
by John Chrysostom, and by the end of the sixth century has spread to most of the Christians
communities in the Greek speaking world.’*®  Subsequently, under John Chrysostom’s

influence,**

the Church accepted, incorporated, and developed the rite of crowning into a
liturgical ceremony which not only became part of the celebration of the sacrament, but also
gave the name to the entire liturgical solemnization of marriage: “The Service of
Crowning”. ™!
2. The Development of Liturgical Rite of Marriage in Other Oriental Traditions
The importance of the liturgical celebration of the sacrament of marriage, especially
the matrimonial blessing given by the bishop or the priest, was strengthened by several

provincial Councils of various Oriental churches. The Armenian Church was the first to

127 Korbinian Ritzer, Formen, Riten und Religidses Brauchtum der Eheschliessung in den
Christlichen Kirchen des Ersten Jahrtausends (Mdnster, Westfalen: Aschendorffsche
Verlagsbuchandlung, 1962) 77-78.

128 John Chrysostom, “In epist. I ad Timoth. Cap. II, Homil. IX,” PG 62 : 546.

129 Ritzer: Formen, Riten, 77-79.

139 This is the opinion expressed by some authors as: Dauvillier, De Clerq: Le marriage en
droit canonique oriental, 40; Ritzer, Formen, Riten, 78; Schillebeeckx: Marriage: Human

Reality and Saving Mystery, 347.

31 30hn Meyendorff: Marriage: An Orthodox Perspective, 3" revised edition, (Crestwood,
New York: St. Vladimir’s Seminary Press, 2000) 33.
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establish the rite of blessing as an essential act of the matrimonial celebration. The Council
of Ashirismat, presided over by the Patriarch Nerses | the Great in 365, received Collectio
Canonum Apostolorum which in canon 33 asserts: “ The man is united in matrimony through
the right hand of the priest and his blessing.”*** A century later, canon 7 of the Council of
Shahapivan (444 A.D.) established that the religious rite of the celebration of the marriage
was a condition for the legitimacy of matrimony.™** Subsequently, canons 15 and 16 of the
Council of Dvin (717-719 A.D.) required that the priest’s blessing was to be given for the
first as well for the second marriage.’** This rule, observed by both the Orthodox and

h’l35

Catholic Armenian Churc was confirmed by the Acts of the Council of the Armenians

132 Collectio Canonum Apostolorum, c. 33, in Codificazione Canonica Orientale, Fonti,
(Citta del Vaticano: Tipografia Poliglotta Vaticana, 1931) ser. I, 21 : 27: “Per dexteram
sacerdotis manum eiusque benedictione homo in matrimonium coniungeretur.”

133 Basilius Talatinian, De contractu matrimoniali iuxta Armenos : disquisitio historico-
iuridica (Hierosolymis: Typis PP. Franciscanorum, 1947) 90-91. The author offers an
extensive analysis of the nuptial blessing as related to the efficiency of the matrimony, to the
mutual consent, and to the matrimonial intercourse as well as a complete study of the
matrimonial form by the Armenians, both civil and ecclesiastical. See pp. 87-102 and 113-
120.

13% Council of Dvin, Canon 15, year 719, in Fonti CCO, ser. I, 7 : 440-441, n. 516:
“Coronandos debet sacerdos ad ecclesiam perducere; et super eos perficiat ritum et canonem
iuxta Christianorum legem, et ibidem in sanctitatis loco eos coronet;” Talatinian, De
contractu matrimoniali iuxta Armenos, 91: “In canonibus ... iubet, ut matrimonia sive
virginum, sive viduorum peragantur cum deduction nupturientium in ecclesia a presbytero
perficienda et cum coronation eorumdem inter divina official et cum praesentia fidelium et s.
comunione (c. 15-16).”

35 However, there was an exception to this rule. An instruction issued by the Congregation
for the Propagation of the Faith at October 1, 1785, addressed to the Apostolic Vicar of
Constantinople provides that the marriages contracted before the Turkish judges are to be
considered valid if there are not any other impediments and there are doubts concerning the
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held in Rome in 1911: “In our [Church] ... in order for marriages to be valid they must be
contracted before a priest, not necessarily the pastor. Matrimony entered into without the
presence of a priest is null and void.”** According to the provisions of this Council,
approved by the Supreme Pontiff,**" Catholic Armenians were bound to observe this Oriental
form even when they lived in territories that were under the jurisdiction of the Latin
Church.*®

In the Coptic Church, the rite of the matrimonial blessing also constitutes a condition
for the validity of the marriage in virtue of an immemorial custom.**® Moreover, the thirteen
century Nomocanon of Ibn-Al-‘Assal established as essential elements for the matrimonial

celebration both the priest’s blessing and the Eucharistic communion of the spouses.

veracity of the consent. Instruction, Sacred Congregation for the Propagation of the Faith, in
Collectanea, 1 : 365-366, n. 580.

136 Acta et decreta Concilii Nationalis Armenorum Romae habiti ad Sancti Nicolai
Tolentinalis anno Domini MDCCCCXI (Rome : Typis Polyglottis Vaticanis, 1913) 285, n.
575: “Apud nos ... ut valida habeantur matrimonia que coram sacerdote, non necessario
parocho, contrahuntur; quare coniugium sine praesentia sacerdotis initum nullum est et
irritum.”

137 Joseph Prader, La Legislazione Matrimoniale Latina e Orientale (Rome: Edizione
Dehoniane, 1993) 34.

138 The Holy Office issued an answer that a civil marriage contracted in USA in 1942
between a Catholic Armenian man and a non Catholic woman was null for the lack of the
sacred rite. Sacred Congregation of the Holy Office, answer of July 14, 1950: Leges
Ecclesiae post Codicem iuris canonici editae, ed. Xaverius Ochoa (Rome: EDIURCLA,
1996-1987) 2 : col. 2139.

139 prader, La Legislazione Matrimoniale Latina e Orientale, 34.
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The marital bond does not take place if not accomplished by the intervention
of the priest and the prayer (that he pronounces) upon the contracting parties
and if the priest does not give them the Holy Eucharist at the moment of the
Crowning through which the two unite themselves and both become one body,
as Our Lord said ... And without these, the prayer and the Communion, their
union is not considered as marriage because it is the prayer that entrusts the
woman to the man and the man to the woman.**°

While in the Coptic Church the Communion is no longer an essential element of the

141

matrimonial rite,”" the Ethiopian Church observes even today the provisions of this

Nomocanon according to which both the priest’s blessing and the Eucharistic Communion
are essential elements of the matrimonial rite.*?

In the Chaldean Church the first known reference of the priest’s blessing as
mandatory requirement for the validity of the marriage was made by the theologian Narsai in
2143

the fifth century: “The woman is not married to the man without the blessing of the priest.

The same provision was restated by a Council held at 676 which stated that, the marriage is

149 Nomocanon, XXIV, V, 1 and 2 in Dauvillier, De Clerg, Le Marriage en Droit Canonique
Oriental, 70: “Le lien du mariage n’a lieu et ne s’accomplit qu’avec I’intervention du prétre
et la priere (qu’il prononce) sur les contractants, et le prétre leur administre la Sainte-
Eucharistie au moment de couronnement, pendant laquelle ils s’unissent tous deux, et
deviennent tous deux une seul chair, comme 1’a dit Notre-Seigneur .... Et sans ceci, sans la
priere et la communion, on ne considere pas leur union comme un marriage, puisque c’est la
priere qui adjuge la femme a I’homme et I’homme a la femme.”

141 prader, 1l matrimonio in Oriente e Occidente, 197.

142 paulos Tzadua, “The Ancient Law of the Kings — The Fetha Nagast - in the Actual
Practice of the Established Ethiopian Orthodox Church,” Kanon; Jahrbuch der Gesellschaft
fur das Recht der Ostkirchen (Wien: Verlag Herder, 1973) 1 : 138.

143 Alphonse Raes, Le Mariage: Sa Célébration et sa Spiritualité dans les Eglises d'Orient
(Paris: Editions de Chevetogné, 1958) 155-156.
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accomplished if celebrated by a priest in the presence of a cross.'** The Ordo Iudiciorum
Ecclesiasticorum (thirteenth century), in force until the present time in the Chaldean Church,
states: “The legal marriage is the mutual consent of man and woman through the testimony
and the prayer of the priest.”** The Chaldean Catholic Church follows the same rule. The
Rabban Harmidz Council (1853) established that the marriage must be celebrated with the
priestly blessing according to the ancient rule.**

Finally, in the Syrian Church the matrimonial blessing is required for the validity of
the marriage since the eighth century**’ and Bar Hebreus describes in detail the matrimonial
rite as early as the end of thirtieth century.**®

3. Matrimonial legislation in the Eastern Roman Empire

After the Eastern Roman Empire became Christian and after the coming into

existence of liturgical rites of marriage, the Byzantine Church developed a proper

matrimonial law which would distinguish it from the Western matrimonial law. The

Byzantine Church admitted as the sources of its law the ecumenical councils among which

" bid.

%% Ordo Iudiciorum Ecclesiasticorum, Tractatus Tertius, Caput Primum: De quididitate
coniugii legitimi et de utilitate ex eo <manante>, in Fonti CCO, ser. Il, 15 : 170, n. 140.
“Coniugium legitimum est unanimis consensus viri ac mulieris testimonio ac oratione

sacerdotali.”

148 Acacius Coussa, Epitome Praelectionum de lure Ecclesiastico Orientali: De Matrimonio
(Rome: Apud Custodiam Librariam Pontificii Instituti Utriusque luris, 1950) 3 : 235, n 197.

147 prader, La Legislazione Matrimoniale, 37.

148 Bar-Hebreus, Nomocanon, VIII, 2, in Fonti CCO, ser. II, 27 : 263-264, n. 285.



59

the Council of Chalcedon provided three canons concerning marriage.'*

An important
contribution to the Oriental marital law came from the Council of Trullo convoked by
Emperor Justinian 11 in 691. Nine out of 102 disciplinary decrees promulgated at this council
regarded matrimonial legislation.™ Decrees of local councils as well as patristic texts were
added as part of Byzantine matrimonial law. Later, the matrimonial law would also include
the decrees of the Patriarchs of Constantinople.'**

However, the legislation of the Byzantine Church received an important contribution
from the civil legislation issued by the Emperors of Eastern Roman Empire. After centuries
of democracy in which the principle of separation between state and church have become so
common, the above statement might sound strange to a contemporary reader. Nevertheless,
for the ancients this division did not obtain. In ancient Rome, political and religious powers
were conjoned. When the Empire became Christian this situation was supposedly changed,
but the centuries-old system had marked deeply the Greek-speaking society of the time and
most Emperors continued to act as masters in both political and religious areas.’** Evidently,
the Emperors’ reasons for issuing ecclesiastical matrimonial laws were not of a religious

nature. Their aim was to regulate various aspects of civil effects of marriage such as the

legitimacy of children, the right to inheritance, etc.

149 Council of Chalcedon, cann. 14-16, in Tanner, 1 : 93-94.
%% Council of Trullo, cann. 3,6,26, 53, 54, 87, 92, 93, and 98, in Mansi, 11 : 941-986.
31 Dauvilier, De Clerq, Le Marriage en Droit Canonique Oriental, 2-4.

132 joyce, Christian Marriage, 362-366.
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a. Civil matrimonial legislation
Concerning the form of marriage, one of the first imperial laws was the one issued in
537 by Justinian who ordered that high ranking individuals express their consent before the
Church as an evidence of their marriage. This provision was to be observed only if the

spouse wanted to exclude the prenuptial contracts required by civil laws.™®

However,
between the eight and eleventh centuries, the imperial legislation gave a special attention to
the matrimonial law. The Emperor Leo Il (717-741) provided explicitly two forms of
marriage contract. One was the usual legal form of marriage contract i.e., betrothal with

written confirmation of the arrangements concerning arrha.'**

If, because of poverty, the
parties could not observe the usual form, the marriage could be contracted simply by the
expression of mutual consent either during the religious ceremony or before two witnesses.*>
The legal consequence was that the religiously celebrated marriage became valid before civil
authorities.™®

Worthy of a special consideration is the matrimonial legislation enforced by the

Emperor Leo VI the Wise (the Philosopher) (886-912). The first piece of legislation

153 Novella 74, c. 4, Corpus luris Civilis, Editio Stereotypa Quinta (Berolini: Weidmannos,
1928) 3: 354-356.

1% A manual of later Roman law, the Ecloga ad Procheiron mutata founded upon the Ecloga
of Leo Ill and Constantine V of Isauria, and on the Procheiros nomos of Basil I, of
Macedonia, including the Rhodian maritime law edited in 1166 A.D., rendered into English
by Edwin Hanson Freshfield, (Cambridge: University Press, 1927) 78.

> |bid., 81.

1%85chillebeeckx, Marriage: Human Reality and Saving Mystery, 351.
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regarded the betrothal. As mentioned above, following the provision of the Council of Trullo,
the Church considered the breaking of a betrothal and marriage with a third party as

adultery.™”

For civil authority, however, this provision brought about several difficulties
generated because of the betrothals contracted between children who had not reach the legal
age required for getting married. Through the Novella 74, Leo VI legislated that every
solemnization celebrated by the priest, including the blessing on the betrothal, was
considered a legally valid marriage, but, through the same Novella, the Emperor forbade the
betrothal or marriage blessings of children who had not attained the legal age of marriage, i.e.
fifteen years for the boys and thirteen years for girls."®® Consequently, the Church’s rite of
betrothal was considered in the eyes of civil law a valid contract of marriage and as such,
indissoluble.™®

Another important legislation concerning marriage was issued by the same Emperor
through the Novella 89, which declared that the priest’s blessing granted during the

celebration of the matrimonial rite was to be observed as the unique form necessary for the

civil validity of the marriage. Accordingly, marriages contracted between free citizens

37 See above p. 52, note 120.

158 Novella 74, Imperatoris Leonis Augusti Novellae Constitutiones in Historia Juris
Romano-Justinianei Chronologica (Lipsiae: Litteris Christophori Bartelli, 1740) 678:
“Sancimus, ne prius benedictiones celebrentur, quam legitimum matrimonii advenerint
tempus quod in maribus decimum quantum, in feminis decimum tertium exspectat annum.
Sic enim et benedictio tempestive fiet et desponsatis a se invicem divertentibus, quod
perfectum matrimonium dirimant, a civili lege judicium quod Ecclesiae placitis non
adversetur, obveniet.”

159 Schilebeeckx, Marriage: Human Reality and Saving Mistery, 352
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without the religious matrimonial rite were considered to be null in civil legislation. By the
end of the eleventh century, the emperor Alexis | Comnenos extended to slaves the
obligation to observe the form of marriage provided by Leo VI for free citizens. Through
various rescripts addressed to different hierarchs, Alexis | made mandatory the blessings of
marriages for slaves, who were to be declared free in the case their master was opposed to the
blessing of their marriages.**

The new law issued by Leo VI is worthy of special consideration since it has been
differently interpreted by scholars. In his Novella, the Emperor first expressed regrets that
previously adoption and marriage were considered to be simply civil matters. He then
declared that henceforth both adoption and marriage were to be confirmed by a religious
ceremony: sacred invocations in the case of adoption and blessing in the case of marriage.
Otherwise, cohabitation will be considered an illegitimate concubinage with no legal effects.

Therefore, we decree that adoption should take place with holy
invocation. Furthermore, we order that marriages be confirmed by a sacred
blessing, and if the couple will neglect that procedure, their cohabitation will

not be considered at any time as marriage, and will not produce the legal
effects of marriage.™®

180 Constitutiones Imperatoriae Alexii Comneni, c. 9: De testibus et benedictione matrimonii
servorum, in Historia Juris Romano-Justinianei Chronologica, 694-695.

181 Novella 89, Imperatoris Leonis Augusti Novellae Constitutiones, in Historia Juris
Romano-Justinianei Chronologica, 680: “Itaque queadmodum adhibitis sacris
deprecationibus adoptionem perfici praecipimus, sic sane etiam facere benedictionem
testimonio matrimonia confirmari iubemus, adeo ut, si qui citra hanc matrimonium ineant, id
ne initio quidem ita dici, neque illos in vitae illa consuetudine matrimonii iure potiri
velimus.”
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In issuing this law, the Emperor used the word confirmari, which admits of the
interpretation that the blessing is a necessary confirmation of a juridical act already in
existence by the exchange of the consent. However, among scholars the prevailing opinion is
that the Church’s blessing was to be considered as a constitutive and indispensable act for the
matrimony’s validity. Among others, this opinion is upheld by Herman,'®® Navarette,"®® and
Prader.’® A contrary opinion is upheld by Zhishman'®® and Ritzer who consider the blessing
as a necessary legal form.’® In fact, the question arising from this difference of opinions is
how a law issued by a civil authority could establish a condition affecting the validity of

7

matrimony.'®”  Although the imperial legislators issued matrimonial laws to establish the

162 Aemilius Herman, “De benedictione nuptiali quid statuerit ius byzantinum sive
ecclesiasticum sive civili,” Orientalia Christiana Periodica 4 (1938) 212: “Extra dubium
manet quogue quod sine benedictione matrimonium deinceps prorsus nullus sit et benedictio
non solum ad probandum matrimonium, sed ad constituendum matrimonium requiratur.”

183 Urbano Navarette, “De ministro sacramenti matrimonii in Ecclesia latina et in Ecclesiis
orientalibus. Tentamen Explicationibus concordantis,” Periodica 84 (1995) 719: “ Novellam
89 praescribit benedictionem nuptialem uti unicam formam celebrandi matrimonii.
Benedictio nuptialis imponitur ad validitatem, et non ad probandum matrimonium
celebratum, sed uti elementum constitutivum ipsius matrimonii.”

164 Joseph Prader, La Legislazione Matrimoniale, 37: “Dal testo della Novella 89 appare che
la benedizione sacerdotale non e soltanto un elemento di prova, ma anche costitutivo del
matrimonio.”

165 Joseph Ritter von Zhishman, Das Eherecht der Orientalischen Kirche (Wien: Wilhelm
Braumuller, 1864) 158-159.

166 Ritzer, Formen, Riten, 105.
187 Congregation for the Propagation of the Faith, instruction, June 20, 1858, in Collectanea,

1:621,n. 1154: “ Huiusmodi Leonis imperatoris sanctio, utpote a civili potestate lata, nec
ecclesiasticas leges mutarem neque dirimens impedimentum matrimonii inducere potuit.”
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juridical order and to control the juridical status of persons, these laws also had important
consequences within the field of ecclesiastical legislation. From the twelfth century onward,
among the Eastern theologians there took shape the concept according to which the
sacrament of marriage was celebrated by the sacred minister through the matrimonial
blessing. Thus, over the centuries the liturgical rite of marriage acquired juridical force.

The promulgation of these imperial laws that empowered the Church to grant legal
status to matrimony prompted some authors to assert that what had been realized in the West
only in the sixteenth century after the institution of the canonical form at the Council of
Trent, was already been in force in the East as early as the eighth century.®® However, there
are several differences between West and East. First of all, in the East the law had been
issued by the civil authority while in West the canonical form of marriage had been
established by an Ecumenical Council and approved by the authority of the Holy See.
Second, in the West the law was universal while in the East the law applied only to the
citizens of the Eastern Roman Empire, as long as it lasted. Moreover, in certain Eastern
European territories, the two forms of marriage, those contracted by consent and those

celebrated with a ritual blessing, coexisted until the nineteenth century when the majority of

188 \sasile Gavrila, Cununia, Viata intru Impardfie (Bucuresti: Fundatia Traditia
Romaneasca, 2004) (Matrimony, Life for the Kingdom, Bucharest: Foundation Romanian
Tradition) 117. Schillebeeckx, Marriage: Human Reality and Saving Mistery, 353.



65

Eastern theologians and canonists agreed to consider the religious rite of matrimony as the
constitutive act of marriage.*®

b. Theological and canonical approach to the matrimonial rite

The civil legislation of the Roman Emperors, accepted by the Oriental Churches, did
not remain unaddressed by the Eastern theologians. Thus, Nicephorus, Patriarch of
Constantinople (806-815) asserts that “a union without the blessing of the priest is
fornication whether the person be a free man or a slave; and as fornicators they may not be
permitted to offer gifts nor may they be admitted into the house of God.”*"® However, the
same Patriarch ordered that in the case a widower wished to marry a widow, he should
prepare a formal meal and in front of ten men of the family declare that he would take the
woman as his wife, but he should not enjoy the matrimonial prayers.*"

Theodore Balsamon, (+1195) one of the first Oriental canonists to address this issue,
distinguished precisely between the ancient doctrine that had considered consent as the

fundamental element of the constitution of the marriage and the prevalent doctrine of his time

189 Martin Jugie, “L’essence e le ministre du sacrament de mariage d’aprés les théologiens
Greco-Russes,” Revue Thomiste 33 (1928) 316-317.

170 Nicephorus, Constitutiones, can. 199, luris ecclesiastici Graecorum historia et
monumenta iussu Pii ix. Pont. Max., I.B. Pitra ed. (Rome: Typis Collegii Urbani, 1864-1868)
2 : 346.: “Coniunctio sine sacerdotali benedictione este fornication, sive servus, sive liber sit;
et sicut minime ad oblatione donorum, ita neque etiam in Dei domum fornicari recipiuntur.”

1 bid., can. 149, 2 : 341.
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which considered the blessing mandatory for the validity of marriage."”> However, in
Balsamon’s opinion, when two slaves married only by consent, having the approval of their
master, the Church should not impose any penalty. Thus, indirectly, he considered slaves’
marriages contracted by consent and without the nuptial blessing to be valid."®

At the end of thirteenth century, the monk Job, called the Jasite, asserted that the
minister of the marriage, as in all other sacraments, is the priest or the bishop. Job affirmed
that the sacrament of marriage is constituted by the blessing of the priest and by the other
ceremonies of betrothal and crowning incorporated in the Byzantine ritual. However, he
does not specify which one of these rites is absolutely essential for the celebration of the
marriage.’

On the other hand, at the beginning of the fifteenth century, Simon the Archbishop of
Thessalonica disagreed with Job the Jasite and affirmed that the rite of crowning does not
belong to the essence of the marital sacrament: “Blessing the marriage is a function of the

bishop; yet a simple priest may accomplish it because it is but a simple rite with no relation

172 Balsamon, Schol. In Ep. S. Basil., can. 38, PG 138 : 706: “Haec autem ... locum
habebant, quando solo consensu consistebat matrimonium. Hodie vero [matrimonium] fit
cum sacra benedictione.” See also Joyce, 197.

173 Ibid., can 40, PG 138 : 714: “Ancilla quae praeter domini sui sententiam se viro dedit, ut
fornicatrix poenas luet. Si cum autem postea cum domini voluntate ei conjugatur, legitime
nupsit.”

17 Martin Jugie, Theologia Dogmatica Christianorum Orientalium ab Ecclesia Catholica
Dissidentium, (Paris: Letouzey et Ané , 1930) 3 : 452. Jugie, “L’Essence et le ministre,” 313.
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to communication of the grace.”” Consequently, it might be concluded that for Simon the
essence of the sacrament consisted in the matrimonial contract itself.”® Nevertheless, it is
important to note that Simon was not particularly concerned to establish the form of the
sacrament of marriage, but rather focused his attention principally on the richness and
vividness of the liturgical rites in order to emphasize the majesty of the mystery celebrated.
This conception has been upheld by most of the Eastern theologians up to the beginning of
the nineteenth century.”’
4. The Development of the Oriental Rite of Marriage in Selected Countries of Eastern
Europe
After the fall of the Eastern Roman Empire to the Turkish rule, most of the Eastern
Orthodox Churches from the Balkans to the Near East remained within the borders of the
Islamic world. The Russian Orthodox Church and the Orthodox Churches from the
principalities of Moldova and Walachia (territories that are part of today’s Romania)
remained outside of the control of the Ottoman Empire and enjoyed always the favor of their

rulers. Obviously, these Churches kept always in touch with the Patriarch of Constantinople

17> Simon of Thesalonica, “De onesto et legittimo coniugio,” PG 155 : 509: “Benedicere
nuptiis ad pontificem pertinent; hoc tamen et presbyteris conceditur, quia haec benedictio est
ritus nudus, ad gratiae comunicationem non pertinens.” The above is the translation given by
Jugie in Theologia Dogmatica, 3 : 448. Migne gives another translation, slightly different but
without significant changes: “Coniugum benediction proprium episcopi est opus. Attamen
hoc pariter facere sacerdotibus conceditur, quoniam tantummodo est mysterium, et non agitur
de communicandae gratiae.” PG 155 : 510.

176 Jugie, “L’Essence et le Ministre,” 313.

7 1bid., 313-314.
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and other Orthodox Churches from the Balkans. Moreover, the Orthodox Churches of
Moldova and Wallachia remained until the end of nineteenth century under the jurisdiction of
the Patriarchal See of Constantinople. Consequently, the sacramental and liturgical practice
of Orthodox Churches in Eastern Europe remained over the centuries mostly the same,
except for the language.

a. The matrimonial rite in the Russian Orthodox Church in 17" and 18" centuries

Concerning marriage, there was a particular development in the Russian Orthodox
Church generated by Petru Movila, Metropolitan of Kiev, in the first half of the seventeenth
century. Petru Movila has been born in Moldavia as the son of Simeon, head of a princely
family. Political turmoil forced his family to seek refuge in Poland, where they had numerous
and influential ties with the nobility. Petru was educated in Lvov and then continued his
studies in Western Europe, probably Paris and Amsterdam. He then served as an officer in
the Polish army and fought in at least two battles against the Turkish army. At the age of 30
decided to become a monk at the famous Pecherskaia Lavra Monastery, whose archimandrite
he became on 1627. Eventually he was made Metropolitan of Kiev in 1633, a position he
held until his death. As archimandrite and later as Metropolitan, Movila transformed the
hitherto irrelevant monastic school of Pecherskaia Lavra into the Kievan Academy, which
soon reached a standard of excellence unmatched elsewhere in the Orthodox world of the

time and which continued to play an influential role throughout the seventeenth century. The



69
Academy was organized on Western models and the teaching was given predominantly in
Latin, not in Greek or Slavonic.

Seeking to provide a concise and clear catechism of Orthodoxy, Petru Movila
composed a Confession of Orthodox Faith that followed the structure of Tridentine
Catechism, but that contained Orthodox doctrine.!” Movila’s Confession was aimed
principally to combat the Calvinistic influence that had even contaminated the Confession of
Faith composed by the Patriarch Kyril Lukaris. Movila’s Confession, drawn up as a
catechism with questions and answers, was first approved by the Synod of Kiev in 1640 and
then corrected and purged by a Synod of the Greek and Russian clergy 1643 at lasi (then the
capital city of Moldova, today’s Romania), where it received its final shape from Meletius
Syrigos, who not only translated it from Latin into Greek, but who corrected and emended

many of its teachings.’® Thus, the version approved at lasi was the Greek text amended by

178 Mircea Pacurariu, Istoria Bisericii Ortodoxe Romane (Bucuresti: Editura Institutului

Biblic si de Misiune al Bisericii Ortodoxe Romane, 1994), (The History of the Romanian
Orthodox Church, Bucharest: Publishing House of the Biblical and Missionary Institut of
Romanian Orthodox Curch) 2 : 32-48.

79 For an extensive analysis of Petru Movila® Confession of the Orthodox Faith see Ronald
Popivchak, Peter Mohila, Metropolitan of Kiev (1633-47): Translation and Evaluation of his
“Orthodox Confession of Faith”, Studies in Sacred Theology, n. 259 (Washington DC:
Catholic University of America, 1975).

189 since the Confession of Faith was based on Latin catechisms by Peter Canisius and
others, Movila’s latinizing approach is evident. For instance, when considered the Sacrament
of Eucharist, Moghila not only employed the term transubstantiation but he taught explicitly
that the moment of consecration in the Eucharist occurs at the words of institution, not at the
epiclesis of the Holy Spirit. Besides, when discussing the state of the departed he virtually
adopted the Latin doctrine of purgatory. In fact, these issues were corrected by Meletius
Syrigos. However, the extent of Moghila's Latinisms should not be exaggerated, for on
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Syrigos. It was this version that was sent to four other Eastern Patriarchs who also approved
it. The Synod of Jerusalem gave it a new sanction in 1672 and thus adopted it as the
Orthodox Standard Catechism.'® In this way Movila’s Confession became for a certain
period of time the Confession of the Greek and Russian Church,'® and it has been the basis
of several later Catechisms prepared by Russian theologians. However, Movila was
displeased by these changes made by Syrigos and did not print this emended version of his

Confession even though he had all the necessary means to do so.'®®

Instead he printed a
Short Catechism in 1645 and a Trebnik (Sacramentary) in 1646, both in the Slavonic
language, in which he preserved most of the original teachings of the Confession.'®*

The Confession of Faith is divided, after a short introduction, into three parts

arranged according to the three theological virtues of faith, hope and charity. Marriage is

treated in the last section of the first part under question 115, which considers the essence of

questions such as the filioque and the papal claims, he adheres to the traditional Orthodox
viewpoint, although he expresses this viewpoint in a moderate form.

181 George A. Maloney, S.J., A History of Orthodox Theology since 1453 (Belmont
Massachusetts: Nordland Publishing Company, 1976) 36.

182 petru Pruteanu, Viata si Activitatea Mitropolitului Petru Movila al Kievului (1596-1646),
(Life and Activity of Petru Movila, Metropolitan of Kiev) 2-3 in
http://teologie.net/biblioteca/altele/petru_movila.pdf.

18 Movila not only had a printing press at the Pecherskaia Lavra in Kiev but he provided
other three of them to various monasteries in Moldova and Walachia.

184 Maloney, A History of Orthodox Theology, 36-37.
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the matrimonial sacrament, and question 116, which addresses the fruits of the sacrament of
marriage. Concerning the form of marriage, Movila states the following in question 115:

Q. 115. What is the sixth mystery?

A. - Matrimony, which is brought about through the reciprocal consent of both

man and woman, without any impediment; their consent cannot be received as

true matrimony until they state the promise in turn in the presence of the priest

and they offer each other their hands as an evidence that they will watch over

each other in faith, honor, and matrimonial love until the end of life, not

abandoning each other in any danger. And afterwards their promise is

confirmed and blessed by the priest. And so is brought about that “marriage

honorable in all, and the bed undefiled.”*® (Heb 13,4) .

At a first reading it appears clearly that Movila adopts the Western view of marriage
according to which the essence of marriage is the mutual consent of the spouses. Moreover,
he went even further and made the validity of matrimony depend upon the exchange of
consent in front of a priest. The only difference between Movila’s requirements and the rules
laid down for the canonical form at the Council of Trent is that Movila did not mention
anything about additional witnesses. Immediately after the consent had been exchanged, the

priest was to confirm and bless it as an endorsement of a juridical act brought into existence

by the exchange of the consent. One cannot but notice the use of the same word, confirmari,

185 petru Movila, Orthodoxa Confessio Fidei Catholica et Apostolica Eccesiae Orientalis in
Antoine Malvy and Marcel Viller, “La Confession Orthodoxe de Pierre Moghila Métropolite
de Kiev, 1633-1646,” Orientalia Christiana, 10 (1927) (Pont. Institutum Orientalium
Studiorum, Rome and Gabriel Beauchesne, Paris, 1927) 68: “Q. 115. — Quodnam sit sextum
mysterium? R. — Matrimonium, quod fit primo per mutuum consensum tam viri quam
mulieris absque ullo impedimento, qui eorum consensus non potest pro vero matrimonio
accipi antequam illi coram sacerdote vicissim promissionem testentur manusque porrigant
quod unus alteri servaturus sit fidem, honorem, amorem matrimonialem, usque ad extremum
vitae exitum, omnibus in periculis unul alterum non deserendo. Et post haec ista eorum
promissio a sacerdote confirmanda et benedicenda. Efficiturque illud honorabile connubium
in omnibus, et thorus immaculatus.”
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both in the law issued by the Emperor Leo VI and in the definition given by Movila when
they consider the priest’s blessing, although neither Movila nor his commentators made any
reference to the Emperor’s legislation.

It should be noted as well that apparently the text on this question was not
significantly altered by Meletius Syrigos. Since he was more concerned to address issues of a
dogmatic character, Meletius Syrigos probably left the definition of marriage untouched. In
support of this opinion is also the fact that in his Short Catechism, Movila did not change the
description of marriage as he did with other issues which had been emended by Meletius
Syrigos.’® Moreover, Movila gave an almost identical definition in his Trebnik printed in
Slavonic language in 1646. In this Sacramentary, or Office-Book, Movila wrote of marriage:

The matter of this mystery is the husband and wife who, without any

impediment, want to join with honor in the communion of marriage. The

form, i.e. the image or the completion, are the words of spouses that express

their internal consent before the priest.*®’

Thus, it seems wrong to claim, as Popivchak does, that: “Movila upholds the

universal teaching of the Orthodox Church on the axiomatic necessity of the blessing of the

186 Antoine Malvy and Marcel Viller, “La Confession Orthodoxe de Pierre Moghila
Métropolite de Kiev, 1633-1646,” Orientalia Christiana 10 (1927) CXXVI.

87 ‘peonux Mumponoauma Ilempa Moeunwvt, Kues 1646 (Kues: Mudopmarmonso-
W3znarensckmii Llentp Ykpaunckoii [IpaBocinashoii Liepksu, 1996), (The Sacramentary of the
Metropolitan Peter Movila, Kiev 1646, Kiev: Center for Information and Publishing of
Ukrainian Orthodox Church) 1 : 380: “Berp ceii TailHbI €cTh MyX U )K€Ha B IIPUOOIIEHUH
Opaka HO KpoMe BCSKOTO MPENSATHS MTPABUIBHOTO COBOKYITUTHCS W3BOISFOIUX. DopmMa cHst
ecTb 00pa3 UM COoBepIIeHHEe €€ CYTh CJI0BECa CABOKYILISIOIINXCS U3BOJICHHUE MX
BHYTPEHHEE TPE]l NepeeM U3BeIaronas.”
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priest for a true marriage.”*® As his own writings evidence, Movila did consider the nuptial
blessing as a part of the matrimonial celebration, but clearly affirmed that the spouses are the
matter of the sacrament and the form consists in the consent expressed by the spouses.

The authority of Movila’s teaching on the marriage extended over the official
collection of the Russian Orthodox Church, Kormcaja Kniga, which was in use until 1721.*%
Regarding the matrimonial sacrament, chapter 50 of Kormc¢aja Kniga assumed Movila’s
definition almost word for word:

The matter of this mystery is the husband and wife who, without any

impediment, sincerely want to join with honor in the communion of marriage.

The form, i.e. the image or the completion, are the words of spouses that

express their internal consent before the priest.*®
As can be easily noticed, only one more word appears in this text than in Movila’s definition
in his Trebnik. It is also important to point out that in 1796, a Synod of the Russian
Orthodox Church authorized the celebration of matrimony through proxy, a fact that

confirms once again the influence and the authority of Movila’s teaching on matrimony

within the Orthodox Church.*® The Russian canonist Anton Pavlov in his book The Fiftieth

188 Ronald Popivchak, Peter Mohila, Metropolitan of Kiev, 463. The same opinion is
expressed by Paul Evdochimov in The Sacrament of Love, 129.

189 [van Zuzek, Kormcaja Kniga: Studies on the Chief Code of Russian Canon Law (Rome:
Pont. Institutum Orientalium Studiorum, 1964).

190 Kormcaja Kniga: “Bers cest TaifHbl, €CTh MyX H JKeHa, B IPHOOLICHAN OpaKa uecmHo
KpOMCEC BCAKAaro nperdaTua nNpaBujibHAro COBOKYIUTUCA U3BOJIAIOIINHA. <D0pMa, CHEC €CTh
o0pas3, UM COBEpIIICHUE, CYTh CIIOBECAa COBOKYIUISIONINXCS, U3BOJICHNE UX BHYTPEHHEE, TIPE/
uepeom u3Bemiaromas.” In http://www.kopajglubze.boom.ru/kormczaja.htm, p. 1156.

191 |van Zuzek, Kormcaja Kniga, 263.
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Chapter of “Kormcaja Kniga” as a Historical and Practical Source of the Russian
Matrimonial Law published at the end of nineteenth century proposed the following
definition of marriage as presented in Kormcaja Kniga:

Marriage is a sacrament established by Christ the Lord, in which man and

woman (the matter), as a result of expressing before the priest and the church

their reciprocal consent to become spouses (the form), enter into a

indissoluble covenant of love and friendship, in order to help each other, to

avoid the sin of fornication, and to generate and educate children to the glory

of God (the essence and goal of marriage).
In reality, Pavlov was repeating the description of marriage given by Movila in his
Confession of Faith.

In fact, most of the Russian theologians*®* from the eighteenth and the first half of the

nineteenth century were faithful to this doctrine on marriage. It was not until the second half

of the nineteenth century that matrimonial doctrine underwent a significant change that led

192 Anton Pavlov, 50-1 2nasa Kopmueu knueu, kax ucmopuyeckuii u npaxmudeckutl
UCMOYHUK pyccko2o bpaunozo npaea, (Mocksa: YHuBepcurerckas tunorpadus, 1887), (The
50" Chapter of “Kormcaja Kniga:” Historical and Practical Source of the Russian
Matrimonial Law, Moskow: The University’s Printing House) 42: “bpak-3T0 ycTaHOBJIEHHOE
Xpuctom borom TamHCTBO, K KOTOPOM MYXXYHWHA W JKCHIIUHA(MATepHs), B CIEICTBUE
BBIPQ)KEHHOIO MMM TIepe/l CBSIIEHHUKOM M II€PKOBBIO B3aUMHOIO corjiacusi ObITh
cynpyramu(¢popma), BCTYMAIOT B HEPACTOPKUMBIA COIO3 JIFOOBU M APYXKOBI, JJIsT B3aUMHOMN
MIOMOIIH, JJIsi N30eKaHUs Tpexa JII000AesHUS U IS POXKJICHHUS U BOCIIUTaHUSA JIETeH K cliaBe
Boxnbeii (conepxanue u 1esb Opaka).”

198 There were, however, theologians that affirmed the contrary. For instance, Platon
Levkhine, Metropolitan of Moscow in eighteenth century, considered that the priest is the
celebrant of the marriage and the blessing was essential to its celebration.
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the priestly nuptial benediction to be considered the most important element of the sacrament
of marriage.™*

b. The matrimonial rite in Moldavia and Walachia

Although Petru Movila had an enormous influence on the life of the Orthodox Church
in Moldavia and Walachia, his view on the essence of marriage did not make a way into the
sacramental theology of the Orthodox Church in these countries. Here the belief that the
priest’s blessing was the essential element of marriage continued to prevail. Those few
collections of law printed at that time pointed out that the authentic marriage is the one
celebrated with the prescribed prayers and with the blessing of the priest. These laws gave
little if any significance to the expression of the consent of spouses. Among these collections
the most important and the largest is by far Pravila cea Mare (The Great Law).

Pravila, a tome of eight hundred pages, was printed in 1652 in Targoviste,'* the
capital city of what was then Walachia and is today’s Romania, at the printing press that had
been provided, most probably, by Petru Movila.!*® This collection, translated from Greek,
had two parts and an appendix. The first part was also called Indreptarea Legii (The Rule of

Law) and was divided into 417 chapters. Of these 314 were taken from Manuel Malaxos’

194 Martin Jugie, “Mariage dans I’Eglise Greco-Russe,” Dictionnaire de Théologie
Catholique, 9/2 : 2321-2322.

1% 10an N. Floca, Drept Canonic Ortodox, Legislatie si Administratie Bisericeasca,
(Bucuresti: Editura Institutului Biblic si de Misiune al Bisericii Ortodoxe Romane, 1990),
(Orthodox Canon Law, Ecclesiastical Legislation and Administration, Bucharest: Publishing
House of the Biblical and Missionary Institut of Romanian Orthodox Church) 1 : 139.

19 See note 183.
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Nomocanon, while the others were a copy of another code of law printed in 1646 in lasi by
the prince Vasile Lupu, a friend and supporter of Petru Movila. The second part included a
canonical collection of Alexios Aristem (sec. XII) and several canons of various Fathers of
the Church. The appendix consisted of questions and answers written by Anastasius of Sinai
in the sixth century.’® Thus Pravila was a codification of Romanian legislation, a

combination of both ecclesiastical and civil law.
Pravila’s importance in Romanian civil legislation ceased by the middle of nineteenth
century, when, among other reforms, the promulgation of a new and modern Civil Code
occurred. In the Romanian Orthodox Church, in contrast, Pravila has never been

d.'*®  Since its publication and promulgation in 1652,'*® Pravila has played a

abrogate
significant role not only in Moldavia and Walachia but also in the third Romanian region,
Transylvania, which was at the time under the rule of the Austro-Hungarian Empire. This
situation is explained by the fact that the Orthodox Church in Transylvania was at the time of
the Pravila’s promulgation under the ecclesiastical jurisdiction of the Metropolitan See of

Walachia.?®® This fact is of great importance since it was here in 1700 that the union of a

large part of the Orthodox Church in Transylvania, headed by Metropolitan Athanasius, with

97 |oannes Dan, Pravila Magna eiusque Auctoritas in Ecclesia Romena “Indreptarea Legii”
a. 1652 (Rome: Pontificium Atheneum Urbanianum de “Propaganda Fide,” 1944) 42-44.

1% 1oan Floca, Drept Canonic Ortodox, 140.
199 J0annes Dan, Pravila Magna, 149.

200 |pid., 149-150.
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the Catholic Church took place. In the decree declaring the union, the Holy See implicitly
approved also the Pravila Mare as a code of laws for the newly established Romanian
Church United with Rome.?®* After the act of union and until the first Provincial Council,
the Bishops of the Greek-Catholic Church used regularly Pravila’s provisions in their
decision making process.®> Only in 1878 did a document of the Congregation De
Propaganda Fide decree: “The code of laws called Pravila, because of its schismatic origin
and the many errors that it contains, is to be removed from ecclesiastical usage.”**

Various issues concerning marriage are addressed all through Pravila. The issue
concerning the form of the marriage is treated in the first part of the collection in Chapter
204:

When the marriage is done only with a precarious contract, without prayers

and without blessing, and afterwards one of them would repent, then by all

means they would separate and the man would take another woman and the

woman would take another man. On the contrary, if the prayers and blessing

have been done, even though they would not consummate [the marriage], the

marriage of that man and that woman has been done according to the law and

their common life is indissoluble and nobody could separate them. This has

been constituted according to the law of eternally remembered Emperor Leo
the Wise and of thrice blessed Emperor Alexis Comnenos.”®*

1 Ibid., 164-165.

292 Ibid., 165-174.

203 sacred Congregation for the Propagation of the Faith, Response at dubium, July 29, 1978,
in Mansi, 42 : 459-460: 