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INTRODUCTION
FEDERALISM AND THE BILL OF RIGHTS

On September 17, 1787, the delegates to the Philadelphia Convention finished their
work of the preceding summer, and prepared to submit the newly proposed Constitution
to the states for ratification. The Confederation Congress originally awgtidhe
delegates to the Philadelphia Convention to revise and improve the Articles of
Confederation. It soon became clear, however, that the delegates went beyond their
original mandate during the course of the proceedings. The document emeanginbdr
Philadelphia Convention proposed to divide authority between a more powerful national
government and the several states. The departure of the Philadelphia Conventia® from it
original mandate was not entirely unexpected, at least by Patrick Hdmoygefused to
attend the Philadelphia Convention because, in his words, “I smelt’a0ae”of the
principal objections to the Constitution, which emerged during the ensuing debate over
ratification, was the absence of a bill of rights.

The importance of a bill of rights was not foremost in the minds of many of the
delegates to the Philadelphia Convention. “I cannot say,” James Wilson latiedreca

what were the reasons of every member of that Convention for not adding a bill of

! Although it is frequently attributed to Patrick Henry, the quote is almosirdgrta
apocryphal.

2 For a general discussion of the proceedings of the Philadelphia Conssgion
Forrest McDonaldNovus Ordo Seclorum: The Intellectual Origins of the Constitution
(Lawrence, Kans.: University Press of Kansas, 1986), 225-260.
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rights.” “[T]he truth is,” Wilson supposed, “that such an idea never entered the mind of
many of them . . . "At least until George Mason broached the matter, “almost as an
afterthought,” during the waning days of the Philadelphia Conventitason “wished
the plan had been prefaced with a Bill of Rights” because “[i]t would give greattquie
the people . . ..” Mason believed a bill of rights could be prepared in a matter of hours
with the state bills of rights as a guiti®&n September 12, 1787, Elbridge Gerry moved
for a committee to draft a declaration of rights, and the motion was secondeddry. Mas

Roger Sherman supported “securing the rights of the people where requisite,” but

objected to a bill of rights on the basis that “[t]he State Declarations of Rightst

3 James Wilson, “Pennsylvania Ratifying ConventionTire Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 631.

* James Wilson, “Pennsylvania Ratifying Convention,” 631. “I do not recollect,”
Wilson states, “to have heard the subject mentioned till within about three days of the
time of our rising . . . .” James Wilson, “Pennsylvania Ratifying Convention,” 631. He
was certainly in error, however, when he recalled, “[E]ven then, there wiiseob
motion offered for any thing of the kind. | may be mistaken in this; but as far as my
memory serves me, | believe it was the case.” “I have stated, accordnmegtest of my
recollection,” Wilson further adds, “all that passed in Convention relating to that
business. Since that time, | have spoken with a gentleman, who has not only his memory,
but full notes that he had taken in that body, and he assures me that, upon this subject, no
direct motion was ever made at all . . . .” Wilson later repeats, “[T]he trutlr,ish&
this circumstance; which has since occasioned so much clamor and debateyuneker st
the mind of any member in the late convention till, | believe, within three dake of
dissolution of that body, and even then of so little account was the idea that it passed off
in a short conversation, without introducing a formal debate or assuming the shape of a
motion.” James Wilson, “Pennsylvania Ratifying Convention,” 633-34.

®> Gordon S. WoodThe Creation of the American Republic 1776-1{8apel Hill:
University of North Carolina Press, 1969; reissued, New York: W. W. Norton and
Company, 1993), 536.

® George Mason, “Records of the Federal ConventioriThie Founders’

Constitution,ed. Philip B. Kurland and Ralph Lerner, volMajor Themes(Chicago:
University of Chicago Press, 1987; Indianapolis: Liberty Fund, 2000), 447.



3
repealed by this Constitution; and being in force are sufficient ” Ma%on's rejoinder
that “[tlhe Laws of the U.S. are to be paramount to State Bills of Rights,” howeder, di
not persuade the Convention deleg&t@grry's motion was defeated by a vote of ten to
zero? Charles Pinckney and Elbridge Gerry remained undeterred. On September 14,
1787, they moved to include a declaration “that the liberty of the Press should be
inviolably observed . . . *® Sherman, anticipating an argument which would be proffered
by the Federalists during the ratification debate, dismissed the metfanrzecessary”
because “[t]he power of Congress does not extend to the Ptd$ss’ motion was
defeated by a vote of seven to fdtiMason left the Philadelphia Convention, according
to James Madison, “in an exceeding ill humour indéédhe dispute regarding the
importance of a bill of rights, which took place at the Philadelphia Convention, would

foreshadow the impending fight over ratification of the Constitutfon.

According to the conventional understanding, the primary purpose behind the framing

and ratification of the Constitution was to preserve liberty through a form efgment

" Roger Sherman, “Records of the Federal Conventiof;hinFounders’
Constitution,ed. Philip B. Kurland and Ralph Lerner, volMajor Themes(Chicago:
University of Chicago Press, 1987; Indianapolis: Liberty Fund, 2000), 447.

8 George Mason, “Records of the Federal Convention,” 447.

% “Records of the Federal Convention,” 447.

19 “Records of the Federal Convention,” 447.

1 Roger Sherman, “Records of the Federal Convention,” 447.

12«Records of the Federal Convention,” 447.

13 James Madison to Thomas Jefferson, October 24, 178%giiRoots of the Bill of
Rights ed. Bernard Schwarz, vol. 3 (New York: Chelsea House, 1980), 601.

 Wilson later grumbled, without considerable justification, that “before we hieiard t
so violently supported out of doors, some pains ought to have been taken to have tried its
fate within . . . .” James Wilson, “Pennsylvania Ratifying Convention,” 634.
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that provided for a highly structured system of federalism and separation of poleers. T
primary purpose behind the framing and ratification of the Bill of Rights avaliay

Anti-Federalist fears that the Constitution did not sufficiently secut@idual rights.

For that reason, the original Constitution is frequently contrasted with the Bigbfs

in the American constitutional system. The Constitution is viewed as beingoptinc
concerned with the structure of government such as federalism and separation sf power
The Bill of Rights, in comparison, is viewed as being principally concerned heth t
protection of individual rights against a potentially oppressive democratrityaj
Contrasting the Constitution with the Bill of Rights, however, obscures more about the
nature of the Bill of Rights than it discloses.

The Supreme Court has interpreted the Bill of Rights as a guarantee that every
individual can pursue his own conception of the good life without undue interference
from the will of the majority’> In Wallace v. Jaffree, the Court invalidated moment of
silent prayer in public schools. In his opinion for the Court, Justice John Paul Stevens
wrote, “[T]he individual's freedom to choose his own creed is the counterpart offitis rig
to refrain from accepting the creed established by the majority . . . li&[Tpurt has
unambiguously concluded,” Stevens continued, “that the individual freedom of
conscience protected by the First Amendment embraces the right to sglesligagous
faith or none at all. This conclusion derives support not only from the interest in

respecting the individual’s freedom of conscience, but also from the conviction that

15 For an extensive analysis see Michael J. SaBaghocracy's Discontent: America
in Search of a Public Philosopli¢ambridge: The Belknap Press of Harvard University
Press, 1996).
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religious beliefs worthy of respect are the product of free and voluntary dhotbe
faithful.”*® In Thornton v. Caldor, Inc., the Court invalidated a Connecticut statute which
provided that those that the faithful could not be compelled to work on the day of their
Sabbath. The Court invalidated the statute on First Amendment grounds because “[O]ther
employees who have strong and legitimate, but non-religious reasons for waaeiyng a
off have no rights under the statuté.h a concurring opinion, Justice Sandra O’Connor
wrote, “All employees, regardless of their religious orientation, would vhkibénefit
which the statute bestows on Sabbath observers—the right to select the day of the week
in which to refrain from labor™® “Where freedom of conscience is at stake,” Michael
Sandel observes, “the relevant right is to perform a duty, not make a choice.” The
decision in Thornton v. Caldor, Inc., Sandel argues, “confuses the right to perform a duty
with the right to make a choice. Sabbath observers, by definition, delectthe day of
the week they rest; they rest on the day their religion reqfites.”

The Court’s predilection for interpreting the Bill of Rights as a source of ohdavi
freedom is evident in other areas of the law such as freedom of speech. Indhsedba
Court has given considerable protection for freedom of expression and the right of
privacy. In Cohen v. California, the Court reversed the conviction of an individual for
wearing the jacket reading “Fuck the Draft” in a Los Angeles courthouse.duré C

reversed the conviction arguing that [N]o other approach would comport with the premise

1% Wallace v. Jaffree, 472 U.S. 38 (1985), 52-3.
" Thornton v. Caldor, Inc., 472 U.S. 703 (1985), 710.
8 Thornton v. Caldor, Inc, 472 U.S. 703 (1985), 711.
19 Michael J. SandeDemocracy's Disconterf-7.



6

of individual dignity and choice upon which our political system reSt$te Court has
variously described freedom of speech as “assur[ing] self-fulfillfoegrgach individual”
and the liberty to “autonomous control over the development and expression of one’s
intellect, interests, tastes, and personalitfés.”

The Court has expanded its jurisprudence into areas of individual privacy. The Court,
in Griswold v. Connecticut, recognized the right of married couple to use
contraceptive$® The right of privacy expanded to include the rights of autonomous
individuals to make certain choices, engage in certain activities, withoueneteck by
the will of the majority. In Eisenstadt v. Baird, the Court extended the right to have
access to contraception to unmarried coupl@e Court further extended the right to
use contraceptives, in Carey v. Population Services International, to minors under the age
of sixteer?® In Planned Parenthood v. Casey, in which the Court declined to overrule Roe
v. Wade, the Court gave full expression to the belief that liberty meant the riglet of t
autonomous individual to choose his conception of the good life. The Court wrote:

“These matters, involving the most intimate and personal choices centraldnglers

dignity and autonomy, are central to the liberty protected by the FourteentidArast.

20 Cohen v. California, 403 U.S. 15 (1971), 24-5

2L Chicago v. Mosley, 408 U.S. 92 (1972), 96; Doe v. Bolton, 410 U.S. 179 (1973),
211.

22 Griswold v. Connecticut, 381 U.S. 479 (1965).

23 Eisenstadt v. Baird, 405 U.S. 438 (1972).

24 Carey v. Population Services International, 431 U.S. 678 (1977).
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At the heart of liberty is the right to define one’s own concept of existence, of
meaning, of the universe, and the mystery of humanfe.”

It is agreed that one of the primary Anti-Federalist objections to the Qdiastitvas
the absence of a bill of rights. The significance of that objection is commonly
misunderstood. A close examination of the debate over the absence of a bill of rights
reveals that the first ten amendments to the Constitution occupy a much morexcompl
place in the constitutional scheme than is commonly assumed. The primary purpose
behind the framing and ratification of the Bill of Rights was not necessaréljay the
fears of the opponents of the Constitution that the latter did not sufficientlyngemra
individual rights. While individual rights did constitute an important theme during the
ensuing debate concerning the importance of a bill of rights, they were not the only
theme, or even the prevailing theme. “[T]he Antifederalists in their demand for
amendments and a bill of rights,” Gordon S. Wood observes, “had actually been more
concerned with weakening the power of the federal government in its relation to the
w26

states in matters such as taxation than with protecting ‘personal libergy alon

“The debate over a bill of rights,” Herbert J. Storing agrees, “was anssxteof the

2> Planned Parenthood v. Casey, 505 U.S. 844 (1992), 58. Although the Supreme Court
is, strictly speaking, referring to the due process clause of the FourteastidAent, its
interpretation is representative of the manner in which it approaches constitutiona
interpretation in other areas of the law.

26 Gordon WoodCreation of the American Republf43.
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general debate over the nature of limited government, and at this leveitthe A
Federalists can perhaps claim a substantial, though not unmitigated, accompli$hment.”

A historically and textually informed examination of the Bill of Rights eds¢hat it
was attentive to constitutional structure, and reinforced the commitment taligaen
the original Constitution. The Philadelphia Convention allocated powers among tke state
and the federal government in a manner that encouraged a decentralizigd Boei8ill
of Rights served, in part, to make explicit what is already known by inferesmoe f
Article I, Section 8 of the Constitution: the federal government is a goverrohent
delegated and enumerated powers, which must not encroach upon the powers reserved to
the states or the people. Because it had no authority to interfere with mpattamsing to
free speech or the free exercise of religion, for example, the fepe@inment could not
intrude upon the subtle and often fragile social and legal arrangements pettasuch
matters which evolved over a long period of time at the state level. Theseapixa®g
were protected by the several state constitutions, state statutdse amavtitten common
law. Individual rights, to the extent they were recognized at all, werecpedtby the
several state constitutions, state statutes, and the comm6hTae early state

constitutions often “assumed the rights of the community to be generally supehier

" Herbert J. Storing,What the Anti-Federalists WeF®r,” The Complete Anti-
Federalist,vol. 1, ed. Herbert Storing (Chicago: University of Chicago Press, 1981), 67.

28 «Other than the right of religious conscience,” Barry Alan Shain arguesatdired
minorities had no rights that could protect them from the will of an opposed majority.”
Shain,Myth of American Individualisn254. “For eighteenth-century Americans, Shain
observes, “the common or public good enjoyed preeminence over the immediate interests
of individuals.” ShainMyth of American Individualisn8.
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rights of the individual,*

permitting the community to abridge almost every “right we
today consider inalienablé®In this respect, the Bill of Rights preserved the authority of
local communities, often to the disparagement of individual rights. Those rightg of fre
speech, press, assembly, and petition, viewed by contemporary Americans as the
paradigmatic rights of the individual dissenter against the will of the rhgjbave a

very different meaning when viewed through the eyes of those who framed aed ratif
the First Amendment. From the perspective of these eighteenth-centuric&methe
rights of free speech, press, assembly, and petition were the necessasoynedaich
citizens could deliberate about matters concerning the good of the republicldthey a
served to protect popular majorities against a potentially indifferent, even sigpres
national government.

The Bill of Rights explicitly singles out for constitutional recognition aratgution
several intermediate institutions that afford local communities power and aut@money
expense of individuals and the national government—juries, militias, and religious
establishments. The First Amendment’s guarantee, for example, that “Costualtss
make no lawespectingan establishment of religion” made explicit the allocation of

powers in the original Constitution: the federal government was prohibited from

interfering with local autonomy over matters touching on religion. This lifitain the

29 Donald S. LutzPopular Consent and Popular Control: Whig Political Theory in the
Early State Constitution@Baton Rouge: Louisiana State University Press, 1980), 50.
%0Donald S. LutzThe Origins of American Constitutionaligaton Rouge:
Louisiana State University Press, 1988), 71. “The only right besides thagajus!|
conscience that Revolutionary-era Americans held to be inalienable,” Shain sbserve
“was the corporate right of a people to be self-governing.” SNaith of American
Individualism 256.
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power of the federal government prohibited Congress from establishing a national
religion or interfering with the number of church-state arrangemeritsstistied in the
several states. This argument is particularly problematic for those idrddbe manner
in which the Supreme Court has interpreted the establishment clause as timaiting
authority of state governments to show preference toward religion. ProfessbAAidri
describes the “paradoxical effect” created by the manner in whichtdigigisment
clause has been applied to the states: “[T]o apply the clause againsgawtatenent is
precisely to eliminate its right to choose whether to establish a religiomghtaclearly
confirmed by the establishment clause its&if.”

One of the most significant institutions in a republican form of government, the jury
is explicitly conferred with constitutional protection in the Bill of Rights grand jury
in the Fifth Amendment, the criminal petit jury in the Sixth Amendment, and the civil
jury in the Seventh Amendment. It is commonly understood that a jury trial is intended to
provide the parties to a judicial proceeding, criminal defendants in partiaotass to a
fundamentally fair process for determining guilt or innocence. For eighteentury

Americans, however, the jury was one of the most important means by which the
local community could participate in the judicial process. Through jury sethiedocal
community could participate in judicial proceedings, and, in exceptional cirauresta
exercise the power of jury review, the authority to disregard a law it coedide

unconstitutional. The grand jury had considerable inquisitorial authority torszeuti

31 Akhil Amar. Akhil Amar, The Bill of Rights: Creation and Reconstructipfew
Haven: Yale University Press, 1998), 33.
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suspected misconduct by government officials, and thwart malicious prosecutions. |
Novus Ordo Seclorum: The Intellectual Origins of the Constituti@torian Forrest
McDonald concurs: “[T]he United States was a nation composed of several thousand
insular communities, each of which exercised virtually absolute powers ovesnibers
through two traditional institutions, the militias and the juri&s.”

What the Anti-Federalists sought were assurances, “a statement séoering
sovereignty of the states,” which “was advanced within the greater angéone bill of
rights.”® The existing constitutional edifice, including the allocation of authority bExtwe
the national government and the several states, would not be substantialytajitareill
of rights. A bill of rights would merely make explicit what was alreadpgaized by
inference from Article I, Section 8 of the Constitution: the federal govarhima
government of limited powers which must not encroach upon the authority reserved to
the several states. “The primary concern,” as the ratification debatdenhftlvas the
degree to which the people could find comfort in a constitution in which the notion of
reserved powers was implied rather than explié¢iThe Anti-Federalists, finding little
comfort in a constitution which did not explicitly reserve powers to the sevetied,sta
unapologetically sought unambiguous constitutional protection for the prerogatives of the
several states. The Anti-Federalists frequently underscored staigginees pertaining

to matters such as liberty of the press, religious liberty, and criminalqun@;eespecially

%2 Forrest McDonaldNovus Ordo Seclorun2g89.

33 Eugene W. Hickok, Jr., “The Original Understanding of the Tenth Amendment, in
The Bill of Rights: Original Meaning and Current Understandied. Eugene W.
Hickok, Jr. (Charlottesville: University Press of Virginia, 1991), 461.

34 Hickok, “The Original Understanding,” 461.
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trial by jury. These liberties were inherited by the colonists as tharikisights of
Englishmen, although the Anti-Federalists would sometimes import the language of
natural rights theory to describe these liberties.

The principal constitutional language, which Anti-Federalists sought, was found i
Article I of the Articles of Confederation, which provided: “Each Statains its
sovereignty, freedom and independence, and every Power, Jurisdiction and right, which
is not by this confederation expressly delegated to the United States, in Congress
assembled® When Anti-Federalists argued for a bill of rights, they frequently invoked
the language of Article Il. Not unexpectedly, the repeated exchangesaoefederalists
and Anti-Federalists concerning the importance of a bill of rights were boundhyp wi
and hardly distinguishable from, exchanges about the relative power of the national
government and the several states under the proposed Constitution. Both Federalists and
Anti-Federalists spoke in terms of powers being reserved or retained pgdple of the
several states, and rights being reserved or retained by the people otthésates.

“Gentlemen who oppose a federal bill of rights, or further declaratory artidlee
Federal Farmer explained, “seem to view the subject in a very narrow ictpagener.
These have for their objects, not only the enumeration of the rights reserved, but
principally to explain the general powers delegated in certain matenndspand to
restrain them by fixed known boundaries.” “To make declaratory articles \ssagge

in an instrument of government,” The Federal Farmer further explained, “two

circumstances must exist; the rights reserved must be indisputably so, andnattiveir

35 ART. OF CON. art. II.
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defined; the powers delegated to the government, must be precisely defined bydthe wo
that convey them, and clearly be of such extent and nature as that, by no reasonable
construction, they can be made to invade the rights and prerogatives intended to be left in
the people.™ “[l]t is evident,” one Anti-Federalist pamphleteer charged, “that the genera
government would necessarily annihilate the particular governments, and theduthty s
of the personal rights of the people by the state constitutions is supersedestanedde
hence results the necessity of such security being provided for by a kghtsfto be
inserted in the new plan of federal governméh#&hother Anti-Federalist author
declaimed, “Congress being possessed of these immense powers, the tibdrdes
states and of the people are not secured by a IHEOLARATION OF RIGHTS">® Yet
another complained “that the different state constitutions are repealed zeky eone
away, so far as they are inconsistent with [the Supremacy Clause & Aftiwhich
guarantees that the Constitution and the laws of the United States made in purkitance o
and all treaties made under the authority of the United States, are theeslgseoh the
land].” “[O]f what avail,” this Anti-Federalist asked, “will the constituts of the

respective states be to preserve the rights of its citizens?” “No pgeileeserved by

% The Federal Farmer, “Letters from The Federal Farmer XVTHia Complete Anti-
Federalist ed. Herbert J. Storing, vol. @bjections of Non-Signers of the Constitution
andMajor Series of Essays at the Outg€thicago: University of Chicago Press, 1981),
325.

37 Centinel, Letters of Centinel II, ifihe Complete Anti-Federaljgtd. Herbert J.
Storing, vol. 20bjections of Non-Signers of the ConstitutgmrdMajor Series of Essays
at the Outset(Chicago: University of Chicago Press, 1981), 152.

38 | etter by An Officer of the Late Continental Armihe Complete Anti-Federalist,
ed. Herbert J. Storing, vol. Bennsylvania(Chicago: University of Chicago Press,
1981), 93.



14
bills of rights, or secured by the state government, can limit the poamtegr by the
Constitution or any law made in pursuance of it, according to this Anti-Federalis
critique® Another worried that the Constitution might extinguish the writ of habeas
corpus, “that great privilege,” which he described as being “sacrediyeseto us by our
state constitutions'® Another sought a “positive declaration” providing that those
powers, not delegated to the national government, are reserved to the seestdlfstat
bill of rights should either be inserted,” A Federal Republican submitted, “or a
declaration made, that whatever is not decreed to Congress, is reserved to #te sever
states for their own disposal.” “This will appear the more proper,” A FeBeqalblican
argued, “if we consider that theaee rightsin which all the states are concernétif
the proposed amendments were incorporated directly into the Constitution bysthe Fir
Congress, the manner in which the Bill of Rights actually accommodates timalorig
constitutional structure would not be obscured by the conventional understanding. “If the
House of Representatives had gone along with Madison’s proposal to insert the new
articles in the body of the Constitution,” Robert A. Goldwin argues,” “it would hase be

difficult of think of them collectively as a body to be called the Bill of Rsgbt any

39 Brutus, “Essays of Brutus II” ithe Complete Anti-Federaljstd. Herbert J.
Storing, vol. 20bjections of Non-Signers of the ConstitutgmrdMajor Series of Essays
at the Outset(Chicago: University of Chicago Press, 1981), 376.

“° Thomas Tredwell, “New York Ratifying Convention” The Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 864.

“*1 A Federal Republican, “A Review of the Constitution Proposed by the Late
Convention by A Federal Republican,”Tine Complete Anti-Federalistd. Herbert J.
Storing, vol. 3Pennsylvania(Chicago: University of Chicago Press, 1981), 84.

A Federal Republican, “A Review of the Constitution Proposed by the Late Convention
by A Federal Republican,” 85.
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other collective name.” “They would more likely have been seen as integaatlof the
Constitution,” Goldwin continues, “in no way unlike the rest of the text, and this less
likely to be considered as some sort of corrective of a defective originalaatibérent
character, or as pointing in a different direction.” “With no substantive differfeoice
what we have now,” Goldwin concludes, “they would nevertheless have blended in and
become part and parcel of the original text, instead of seeming to stand apart and
separate® The view presented in this study challenges the conventional wisdom, and
decades of constitutional jurisprudence, which has accepted the belief that the pfirpos
the Bill of Rights was to guarantee individual rights. The Bill of Rights wiasapily
concerned with maintaining the prerogatives of the several states maadfihe
principle of federalism. If properly interpreted, the Bill of Rights wouldaé¢o
decentralize authority, leaving many decisions to what Robert Nisbet desasibe
“autonomous associations>”

Because a conventional and deeply ingrained view is being challenged, it sangces
to provide extensive evidence, directly culled from the writings and speeches of the
Founders, to convince the skepticRaradoxes of Legal Sciendggnjamin Cardozo
wrote, “I may seem to quote overmuch. My excuse is the desire to make manifest that

back of what | write is the sanction of something stronger than my own unaided

42 Robert A. GoldwinFrom Parchment to Power: How James Madison Used the Bill
of Rights to Save the ConstitutipiVashington, D.C.: The AEI Press, 1997), 84.

3 Robert NisbetThe Quest for Community: A Study in the Ethics of Order &
Freedom(New York: Oxford University Press, 1953. Reprint, San Francisco: Institute
for Contemporary Studies, 1990.)
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thought.”** | may seem to quote overmuch, but my excuse is that the conventional
wisdom concerning the Bill of Rights can be more effectively challemgbdorimary
evidence than just my unaided thought.

Chapter One of this study will examine the American War of Independence.
Sometimes referred to as the American Revolution, the American War of huzee,
was a revolution in the English constitutional and legal tradition. The American ¢slonis
were trying to preserve their inherited English liberties from arlgitiae. With
independence, sovereignty devolved on the people of the several states, not the people of
the United States as an undifferentiated mass. The liberties of the peopledrhem
the English tradition, were conserved in state constitutions, state statutesjt@nthds
the common law. These liberties formed an unwritten constitution, which would sustain
the Constitution of 1787. With ratification of the Constitution, sovereignty did not pass to
the people of the United States as a whole, but remained with the people of the several
states. The people of the several states retained the rights thetethfrern the English
legal and constitutional tradition. This is confirmed by the very structure of the
Constitution itself, which only recognizes the people as members of thalssages.

Chapter Two will examine the origins of the Tenth Amendment. The Federalists
argued that a bill of rights was not necessary in a constitution of limited powers.
Unconvinced, the Anti-Federalists sought explicit recognition that thoserpoat

delegated to the government were reserved to the states. The Anti-Besldeahanded a

4 Benjamin Cardozd?aradoxes of Legal ScienreCollected Writings of Benjamin
N. CardozqMargaret Hall, ed. 1947), 313.
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bill of rights which they identified with Article 1l of the Articles of Couleration. This
principle came to be embodied in the Tenth Amendment. Because the Tenth Amendment
affirmed that matters pertaining to freedom of the press, religious lilzertiycriminal
procedure, for instance, were reserved to the people of the several statesthe T
Amendment was effectively a bill of rights.

Chapter Three will examine the origins of the Ninth Amendment. The Federalist
argued that a bill of rights would not only be unnecessary, but dangerous. If a bill of
rights were affixed to the Constitution, it would presume that the national government
was a government of general powers, which could exercise any authority noitpcbhi
The Ninth Amendment assured that the enumeration of particular rights in a lghtsg ri

did not abolish others retained by the people of the several states. These rights
retained by the people were the inherited rights of Englishmen, preserved amsitate
common law.

Chapter Four will examine the Bill of Rights in the First Congress. J&uadson,
fearing a second constitutional convention, wanted to assuage the concerns of Anti-
Federalists. Madison didn’t, however, want to alter or weaken the authority of énalfed
government. With few exceptions, Madison introduced amendments which did not alter
the constitutional structure. The bill of rights merely made explicit wiatalready
implicit, the Constitution was a government of limited powers. Madison succegded b
staving off Anti-Federalist efforts to weaken the national government.

Chapter Five will consider the importance of James Madison'’s efforts to pitogect

minority from a potentially oppressive majority, through an extended republite Whi
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other thinkers were concerned with the allocation of power between the national
government and the several states, and protecting the liberties of the peopleaagains
potentially oppressive government, Madison was concerned with protecting th@yminor
from the majority. Madison’s view might suggest that this was the printenrgecn
among those who framed and ratified the Bill of Rights. Madison’s concern, however
was on the periphery. Madison made efforts to strengthen the national governrhent in t
Philadelphia Convention. When his efforts failed, Madison sought an amendment in the
First Congress which would employ the national government to protect the minority b
placing additional limitations on the states. Madison’s effort failed. Althdbig
concern would draw the attention of later constitution writers, it was notanyi
concern for eighteenth-century Americans, and not the primary principle behind the

ratification of the bill of rights.



CHAPTER ONE
DECLARING INDEPENDENCE: A REVOLUTION PREVENTED

Often referred to as the American Revolution, the war between England and its
American colonies was not a “revolution,” at least not in the contemporary mesdning
the word. The colonists, who led the American effort by declaring independence, neve
intended to renounce the rights and traditions they inherited as Englishmen. The
American Revolution, rather, was a revolution in the English constitutional and legal
tradition, such as the Glorious Revolution of 168&Ré&ilections on the Revolution in
France Edmund Burke wrote, apropos the Glorious Revolution of 1688, “[F]rom [the]
Magna Charta to the Declaration of Right, it has been the uniform policy of our
constitution to claim and assert our liberties asmtailed inheritancelerived to us from
our forefathers, and to be transmitted to our posterity > Tke American War of
Independence, like the Glorious Revolution, was an effort to preserve rights, which the
colonists regarded as an entailed inheritance.

When independence severed the colonies from England, sovereignty devolved on the

people of the several states. The people continued to claim those liberties|lgsihe

4> Edmund BurkeReflections on the Revolution in Fran&alited by J.G.A. Pocock
(Indianapolis: Hackett, 1987), 29.
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common law, which they received from the English constitutional and legal order. The
liberties of the people were adapted to fit the unique historical circumstainites
people in the several states. The adoption of the Constitution, however, did not change
his arrangement. With the ratification of the Constitution, the people of the Issiates
did not renounce their sovereign authority. The people delegated certain endmerate
powers to the national government pursuant to Article I, Section 8 of the Constitution,
placing limitations on their sovereign authority in Article I, Section 9 anitlArt,
Section 10°° All remaining sovereign authority was reserved to the people of the several
states. Those liberties, which the people of the several states claimedtslad e
inheritance, were embodied in myriad subtle and often fragile political, leghsaial
arrangements, an unwritten constitution, which evolved over a long period of time. These
arrangements, which came to be secured in state constitutions, state st ies
unwritten common law, supported the American constitutional structure. The
Constitution and the Bill of Rights were a framework which is supported by thettemwvri
constitution, and supports the unwritten constitution through the principle of federalism.
The American constitutional tradition reflects, in the words of Edmund Burke, a view of
society as “a partnership not only between those who are living, but between those who

are dead, and those who are to be bdfn.”

46 U.S. CONST. art. I, 8§ 9; U.S. CONST. art. I, § 10.
4" Burke, Reflections85.
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Prior to 1789, the year the Bastille was stormed, marking the beginning oktiahFr
Revolution, the word “revolution” had a connotation radically different in meaning as
well as temperament from the connotation it assumed following the Reign of.Terr

AlthoughReflections on the Revolution in Frangas written prior to the Reign of
Terror, Edmund Burke anticipated that the events occurring in France were not a
“revolution” in the traditional understanding, a revolution in the English traditiomeln t

Dictionary of the English Languagpublished in 1755, Samuel Johnson defined
“revolution” as “the course of anything which returns to the point at which it began to
move.” “[S]pace measured by some revolution,” for example, “the short revolution of a
day.” The word “revolution” was also defined as “change in the state of a govdrame
country,” such as “the change produced by the admission of King William and Queen
Mary” in 16882 Prior to the French Revolution, the word was not associated with the
radical, and often violent, social and political upheavals identified as “revolutamtesy.
Edmund Burke identified the pre-French Revolution signification of “revolution” with
the Glorious Revolution of 1688. Thus, Burke and other eighteenth-century Whigs
understood the Glorious Revolution, not as a radical upheaval that forever changed the
constitution of the English political and social order, but as a return to the old politica
and constitutional order that James Il had altered. James Il was an invavatoad

committed “acts which were justly construed into an abdication of his crown.” Burke

“8 Quoted in Peter J. StanlEdmund Burke: Enlightenment and Revolui(iew
Brunswick: Transaction, 1991), 195.
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found the monarch’s claim to royal prerogative, which gave James Il theigutbor
suspend or revoke any of the laws of England, as an attempt to establish arbiteaty pow
The actions of James Il were anathema to Burke. The events occurrimgiamdEin

1688-89, accompanied by the accession of William and Mary to the throne and the
issuance of the Declaration of Rights, also referred to the English Bill bftsRggrved to
preserve the inherited rights of Englishnfén.

Thus, when Burke identified that period of English history associated withawilli
and Mary as a “revolution,” he was referring to a return to a starting goentyiginal
point of departure. For England, the starting point was the inherited constitutional order
which James Il had altered. With the accession of William and Mary, the rmgnaas
restored upon tradition. Like the Magna Charta, issued in 1215, the Declaration of Rights
affirmed the rights and liberties of Englishmen. “If the principles of the Ré&wal of
1688 are anywhere to be found,” Burke observed, “it is on the statute Dalt&atation
of Right . . . This Declaration of Right . . . is the cornerstone of our constitution as
reinforced, explained, improved, and in its fundamental principles for ever setited. It
called, ‘An Act for declaring the rights and liberties of the subject’ >°. .”

When discussing the Glorious RevolutionReflections on the Revolution in France
Burke makes an allusion to the events of 1688-89 as a “revolution” in the sense of a

circular motion of conservation and correction, the completion of which is a return to the

old order, albeit with improvement. “A state without the means of some chang&g Bur

49 stanlis Edmund Burke218-19.
°0 Burke, Reflections 15.
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maintained, “is without the means of its conservation. Without such means it might even
risk the loss of that part of the Constitution which it wished to most religiously to
preserve.” “The two principles of conservation and correction operated strotigéy.at.
Revolution,” Burke continued, “when England found itself without a king. . . . [T]he
nation had lost the bond of union in their ancient edifice: they did not, however, dissolve
the whole fabric. On the contrary . . . they regenerated the deficient partobd the
Constitution through the parts which were not impaired. . . . This is the spirit of our
constitution, not only in its settled course, but in all its revolutions.”

Unlike the French Revolution, the purpose of the Glorious Revolution was not to
disparage the established rights and liberties of Englishmen in favortiEdcibs
ahistorical rights like “liberty, fraternity, and equality,” as statethe French
Declaration of the Rights of Man. The Revolution of 1688 was, according to Burke,
“[M]ade to preserve our ancient indisputable laws and liberties, and that ancient
constitution of government which is our only security for law and liberty.” Unlikeethos
leading the French Revolution, Burke understood that in order to secure liberty, it was not
enough to proclaim it in the abstract. Liberty comprises something thtt erlg with
reference to the historical circumstances that surround it. Hence, Burtes Wye
wished at the period of the [Glorious] Revolution, and do now with, to derive all we

possess as an inheritance from out forefathérs.”

°1 Burke, Reflections 15, 27-8.
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By the time the French Revolution was well underway, Burke and other Whigs of his
persuasion were becoming increasingly distressed that the French revakgioreae
equivocating the word “revolution” by comparing the events in France to the exjgerienc
of the English in 1688 and the Americans in 1776. But whereas the events in England and
American were a “revolution” in the sense of a healthy reaction to unconstitutiona
innovation by the Crown, the events transpiring in France were a violent ovedhtiogv
established traditions and liberties. In Glerious Revolution 01688, Maurice Ashley,
observes that the English experience in 1688 “undoubtedly contributed to the evolution of
parliamentary democracy in England and of a balanced constitution in the Unte=d Sta
of America.”® Such were not the circumstances in France following the French
Revolution.

What Burke objected to the most about the French Revolution was the reliance of the
Jacobins, not on inherited liberties and tradition, but on abstract metaphysicahnights
theories as proclaimed in the Declaration of the Rights of Man. His smitiof abstract
theories, appealing to nebulous ideas of “equality” and “fraternity” was étettthe
revolutionary disdain for tradition in favor of change for the sake of change, the
formulation ofa priori concepts without regard to experience, the uniform application of
such abstract speculations without regard to individual circumstances and moral

prudence, and the reckless disregard these theories had for the moral consequences of

2 Maurice Ashley;The Glorious Revolution of 16§Bew York: Scribner’s, 1966),
198.
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political action®® Because Burke saw society as a “partnership not only between those
who are living, but between those who are living, those who are dead, and those who are
to be born,” he objected to the arrogance of those who would reject the wisdom of their
forefathers thinking they alone had the knowledge and wisdom to recreate saciety
some speculative theors).

However, Burke’s concept of change did not include the wholesale rejection of the
traditional order. The “revolution,” resulting in the accession of William and Mary
represented for Burke the proper method for making important political and social
changes in society. These changes were made by the moral prudence eheggeri
statesmen, not philosophies. Burke saw that the proper method of change as a constant
process of decay and renewal in accordance with the political virtue of madahge as
opposed to its antithesis—abstract theorizing and ideology. The role of thenatatésr
Burke, would be to provide the necessary means of change that would allow the social
order to act in concert with moral natural IZn Reflections on the Revolution in
FranceBurke wrote, “[T]he whole, at one time, is never old or middle-aged or young,
but, in a condition of unchangeable constancy, moves on through the varied tenor of

perpetual decay, fall, renovation, and progression. Thus, by preserving the method of

53 Stanlis,Edmund Burke78-9.
54 Burke, Reflections85.
%5 Stanlis,Edmund Burke240, 86.
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nature in the conduct of the state, in what we improve we are never wholly new; in what
we retain we are never wholly obsolef8.”

Burkes’ criticism of speculative political reasoning and absolute righthsesved in
the revolutionary call for “liberty, fraternity, and equality,” in the Reation of the
Rights of Man was directed at the Jacobin’s attempt to divorce the rights anddibert
enjoyed by many from their historical circumstances. Burke waseaWatr it was not
possible to force human nature intoaapriori theory of liberty and government,
observing that it would be “a very great mistake to imagine, that mankind follow up
practically any speculative principle, either of government or otlbmee as far as it will
go in argument and logical illation.” It was not possible to fashion a commonwealth on
the basis of a speculative theory, but only on history and tradition. Such an attempt
inverted the essential order between tradition and established custom witlatpec
theory. “Prescriptive government, such as ours, never was the work of ahgttagi
never was made upon any foregone theory. It seems to me a preposterous was of
reasoning, and a perfect confusion of ideas, to take the theories which learned and
speculative men have made on those theories, which were made from it, to accuse
government as not corresponding with them.”

During the period of the American War of Independence, Burke questioned the
possibility of formulating a speculative theory of liberty with regard forahprudence

or practicality. In regards to arriving at a settlement with the Araercolonies, he

%6 Burke, Reflections 30.
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supported a policy of prudence and moderation as opposed to “geometric exactness.” In
1777, he wrote, “There are people, who have split and anatomised the doctrine of free
government, as if it were an abstract question concerning metaphysicgldibert
necessity; and not a matter of moral prudence and natural feeling. . . . Civil fresedom
not an abstract speculation. . . . Far from any resemblance to those propositions in
geometry and metaphysics, which admit no medium, but must be true or false in all their
latitude; social and civil freedom, like all other things in common life, are vdyious
mixed and modified enjoyed in very different degrees, and shaped into an infinite
diversity of forms, according to the temper and circumstances of every comniina
extreme liberty (which is its abstract perfection, but its real faulgimdnhowhere, nor
ought to obtain anywhere. . . . Liberty too must be limited in order to be poss&ssed.”

In juxtaposition to the approach of philosophers, such as Jean-Jacques Rousseau and
John Locke, Burke saw moral prudence as the primary political virtue. In thsotraufi
Aristotle, Burke saw politics as not a theoretical but a practical sciendaianvdas the
key to his understanding of prudence. Because Burke agreed with Aristotlevilhat ci
society was a natural condition as opposed to an artificial condition, he identified
civilization with man’s original natural state in contrast to Lock&sesof nature.
Understanding the need for meaningful change in society to meet new and unique

circumstances, Burke saw the importance of prudence as a way of providigg chan

*" Quoted in Stanlis€dmund Burkg241, 87, 81.
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through conservative growth and historical respect without detracting fronctheediof
natural law.

Nowhere was Burke’s point that ideological revolutions run to the most horrendous
extremes more aptly demonstrated than during the Reign of Terror. Thaeidenlogy
of the Girondists, who wished to level France in order to recreate it on the basis of
abstract revolutionary ideology, was moderate when compared with the ideolbgy of t
Jacobins and their leader of sensibility, Robespierre. As the revolutionaceaadeore
extreme in their desire to force humanity into the mold of their revolutionaryogigol
“moderates” were condemned for treachery and sent to the guilldtiaeghe
inscription read on one such “machine,” as they were called, “Traitors, lookaatchis
tremble. It will still be active while all of you have lost your livé8The extremes to
which the French Revolution ran were not the unfortunate isolated incidents of war, but
the inevitable result of an uprising based on abstract ideals without regarddacéilis
circumstances and inherited liberties. Simon Schama, in his acclaimed accoent of t
French RevolutionCitizens: A Chronicle of the French Revolutmbserves, “I have
returned it [revolutionary violence] to the center of the story since it seems that it

was not merely an unfortunate by-product of politics, or of the disagreeable iastrioyn

*8 Stanlis,Edmund Burkge84, 87, 239-40.
9 Quoted in Simon Scham@itizens: A Chronicle of the French Revolutidiew
York: Knopf), 622.
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which other more virtuous ends were accomplished or vicious ones were thwarted. In
some depressingly unavoidable sense, violerasthe Revolution itself®

In order to fully understand the American War of Independence, it is necessary to
look at it through the Burkean understanding of “revolution” paralleled by the Burkean
respect for inherited liberty and constitutionalism as opposed to abstrast Tighat
objective of the American War of Independence, the formation of a new government as
embodied in the Constitution and the Bill of Rights, was a successful attempt totoetur
a starting point—the affirmation of the inherited rights the colonists enjoyed as
Englishmen.

Like his predecessor James Il, George Ill was an innovator. His appeal tatabstra
royal prerogative and sovereignty was an affront to the established constitorder.
The causes of the American War of Independence were a series of lpahiticeconomic
conflicts culminating in colonial protest against the Stamp Act with criesadfion
without representation is tyranny.” Beginning in 1764, with the passage byitisé B
Parliament of the Revenue Act, friction between the American colonists atahBng
intensified. Supported by Prime Minister George Grenville, the Revenueviad k& tax
on each gallon of molasses imported by the colonists from the West Indies ctlagrds
than those owned by the British. The intent was to force the colonists to purchase

molasses from the British West Indies. In 1765, the British Parliament, withighng of

0 Schamagitizens XV.
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Grenville, passed the Quartering and Stamp Acts. The first of these@uaited the
colonists to provide lodging and food for the British soldiers stationed in the colonies.

The colonists interpreted the Quartering Act as an illegal tax. To teetékat the
British Parliament required the colonists to support the British army, the celeaistthe
Act as mandating taxation without representation. Likewise, the Stampa&cinother
illegal tax in that it required the colonists to purchase stamps for affixation t
newspapers, diplomas, and various legal docunfénts.

In 1769, Burke criticized Grenville’s defense of George Ill and the Morgarch’
blueprint for governing the American colonies. Attacking the abstract *rafht
Parliament to lay taxes on the colonists, Burke suggested that Georgéaltliscluded
“many new, dangerous and visionary projects.” Such projects, Burke noted, contained no
consideration of the individual circumstances or traditions of the colonists. Burke was
equally distressed by Grenville’s scheme for equality in the tax burden aheong t
colonies. Denouncing the plan as “the most chimerical of all enterprises,” @vekéd
his criticism at the notion of abstract “equality.” Grenville failed to take account the
individual circumstances of the colonies. In his criticism of Prime Min(Stenville’s
tax scheme, Burke anticipated an argument he would use a number of years later to
condemn the abstract egalitarian principles of the Jacobins. His criticissoadifid
“equality” was a more developed version of the argument originally forwarded in 1769.

“The legislators who framed the ancient republics knew that their business was too

®1 Russell Kirk,The Roots of American Ord@ashington: D.C.: Regnery Gateway,
1991), 378.
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arduous to be accomplished with no better apparatus than the metaphysics of an
undergraduate. . . .” They had to do with men,” Burke observed, “and they were obliged
to study human nature. They had to do with men, and they were obliged to study the
effects of those habits which are communicated by the circumstances ofecivil .”
“[T]hence arose many diversities amongst men,” Burke continued, “accaadihgir
birth, their education, their professions, the period of their lives, their residemvens t
or in the country, their several ways of acquiring and of fixing property. . . . Thepdnci
legislator would have been ashamed, that the coarse husbandman should well know how

to assort and to use his sheep, horses, and oxen, and should have enough of common
sense, not to abstract and equalize them all into animals, without providing for each kind
an appropriate food, care, and employment. . . .” Burke adds, “[T]he first sort of
legislators attended to the different kinds of citizens, and combined them into one
commonwealth, the other, the metaphysical and alchemistical legislatcegakan the
direct contrary course. They have attempted to confound all and then they divided this
their amalgama into a number of incoherent repubfits.”

Probably the most explicit evidence that the Founding Fathers were engaged in a
“counter-revolution” against the innovations of King George Il and Prime Mmiste
Grenville comes from the United States Constitution itself. This document, thieafes
the Philadelphia Convention, is the primary source for determining the FoundingsFather

purpose in waging a war for independence. With the gathering of delegates in 1787, the

%2 Quoted in Stanli€dmund Burkg79, 82.
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Framers began the serious business of forming a new government. Although the
Declaration of Independence states various grievances the colonists had ag&amst, Eng
that document was not intended as a model for government. Rather, it was algolitical
oriented document veiled in abstract prose, partly designed to appeal to pollediaf a
the American colonists in Europe.

Representing the aspirations of the Founders who waged the War of Independence,
the Constitution was not based on theories of natural right. The Constitution was the
result of prudent men influenced by their inherited rights as Englishmen, amcttioé t
the document bears this out. The Fifth Amendment, written by James Madison and
proposed in the First Congress, contains distinctively Lockean language fthhe Fi
Amendment states, “No person shall . . . deprived of life liberty, or property, without due
process of law . . . % Despite the apparent appeal to theories of natural right, the
amendment, like the Constitution and the rest of the Bill of Rights, has little to do with
abstract speculative theories about rights and liberties. The colonists’ notidas of |
liberty, and property had deep historical ratShe concept of due process, as contained
in the Fifth Amendment, is a right with strong historical underpinnings which the
American colonies received as an inheritance based on tradition.

The history of the concept of due process is heavily documented by legal historians

The concept of due process finds its origins in the Magna Charta of 1215. In Chapter 39

®3U.S. CONST. amend. |.
% See, for example, Forrest McDonalhvus Ordo Seclorum: The Intellectual
Origins of the ConstitutiofLawrence, Kans.: University Press of Kansas, 1986).
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of that document, King John promises the barons of Runnymede that “No free man shall
be taken or imprisoned or disseised or outlawed or exiled or in any way ruined, nor will
we go or send against him, except by the lawful judgment of his peers or by thke law
the land.” The crucial phrasepsr legem terrae-“By the law of the land.” In the 1225
reissue of the Great Charter under King Henry lll, that phrase, whichtodmee
identified with due process, was moved to Chapter 29. It is Chapter 29 of this reissue
which is most commonly referred to by the English legal scholar Sir Edward Coke, who
had considerable standing among American lawyers, when commenting on the bncept.
In 1354, the Magna Charta was reissued by King Edward IIl in wiecllegem terrae
was replaced with ‘by the due process of the law.” Coke identified the two plndses
each other, defining due process as requiring “indictment and presentment ahgood
lawful men, and trial and conviction in consequerf@dri theSecond Part of the
Institutes of EnglandCoke’s illustrations of what is required by due process are
procedural: indictment, presentment, warrants, Wfits.

Legal commentator Sir William Blackstone also understood due process aswgequiri
a procedure. Ifommentaries on the Laws of Englahd writes, “[F]or the indictment
cannot be tried unless he personally appears, according to the rules of equitases||

and the express provision of statute Edw. Ill, 3 in capital ones, that no man shall be put to

% Charles A. Miller, “The Forest of Due Process of Law: The American (atitshal
Tradition,” inNomos XVIII: Due Procesgd. by J. Roland Pennock and John W.
Chapman (New York: New York University Press, 1977), 4.

® Christopher WolfeThe Rise of Modern Judicial Review: From Constitutional
Interpretation to Judge Made LafMew York: Basic Books, 1986), 134.

®" Miller, “Forest of Due Process,” 6.
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death without being brought to answer by due process of*faihe concept of due
process, as conceived in the tradition with which the colonists aligned themséeivest
arise from theories of natural right.

It was in this historical context that the Founding Fathers understood due process.
Addressing the New York Assembly in 1787, Alexander Hamilton explained the origins
and meaning of due process. “In one article of it,” Hamilton observed, “it is salathat
man shall be disfranchised or deprived of any right he enjoys under this carsthut
by the law of the land, or the judgment of his peers.” “Some gentlemen hold,” Hamilton
continued, “that the law of the land will include an act of the legislature.” “Bud L
Coke,” Hamilton noted, “that great luminary of the law, in his comment upon a similar
clause, in Magna Carta, interprets the law of the land to mean presentment and
indictment, and process of outlawry, as contradistinguished from trial by j&uwt'if
there were any doubts upon the constitution,” Hamilton stated, “the bill of rightednac
in this very session removes it.” “It is there declared that,” Hamilton observnedytan
shall be disfranchised or deprived of any right, but by due process of law, or theeptdg
of his peers.” “The words ‘due process,’ ” Hamilton concluded, “have a precisedalc
import, and are only applicable to the process and proceedings of the courts of justice;

they can never be referred to an act of the legislaftre.”

®8 Wolfe, Modern Judicial Revieyl35.

%9 Alexander Hamilton, “Remarks of Hamilton on an Act for Regulating Elections,
1787,” inThe Roots of the Bill of Rightsd. Bernard Schwartz, vol. 4 (New York:
Chelsea House, 1980), 919.
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Other than Hamilton’s remarks, there was little debate over the due prizessin
the congressional and state ratifications proceedings, suggestirtg thaaning was
well understood. Despite the reference to “life, liberty, and property” idukeprocess
clause of the Fifth Amendment, John Locke’s theories of individual rights had dittl
no, influence on the development of that constitutional guarantee. The Magna Charta
itself, from which the concept of due process descended, was viewed by Burke as the
“oldest reformation” in English history, distinguished by its preservatioheobasic
social institutions, while correcting the abuses of power by the Crown. The dutodiche
not create new abstract liberties, but in the Burkean tradition createdgmeéar future
rights and liberties by looking to the past. The Magna Charta based its declafati
rights and privileges on the laws and charters of England from antiquity. The rights
enunciated were passed as an entailed inheritance through generations ungr¢hey w
received by the Founding Fathers and particularized in the Constitution and tbie Bill
Rights. Part of this entailed inheritance was the concept of due pf@&sse the
passage of the Stamp Act, the colonists appealed to the rights of Englishmerdfess re
of their grievances. The Stamp Act Congress in October 1765, influenced by the
arguments of John Dickinson, declared that the colonists were entitled “to all treninhe
rights and liberties” of English citized5One of these rights—taxation without

representation—was violated by the lack of representation of the colonistdampat.

% stanlis, Edmund Burke210-11.
"1 Kirk, Roots 378.
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The colonial assertion of independence, a theoretical matter following ther &t
of Independence in 1776, became an officially recognized political realibyvaly the
Treaty of Paris in 1783. What independence meant in terms of the sovereign power,
however, was a vexing question. Following independence, did the sovereign power pass
to the American people as a whole, as an undifferentiated mass, or to the American
people as thirteen separate political communities? That is, “[w]here dicegpugrgo
when George lll ‘abdicated’ it?” If sovereignty devolved to the people of theadeve
states, then the people could claim the inherited rights of Englishmen asntisiefgarate
political societies. The American colonists were divided in their answhistguestion.
They may be identified, generally speaking, as having one of four separaigngo3ihe
governments of Rhode Island and Connecticut both continued to function under their
seventeenth-century colonial chartérn hisTwo Treatises of Governmedghn Locke
noted what happened under such circumstances,Poher that every individual gave
the Societywhen he entered into it can never revert to individuals again, as long as
society lasts.”® Such was the case in both Rhode Island and Connecticut where the
governments continued to operate under their colonial charters, albeit witholatnaieg
the British Crown.

A similar situation existed in Massachusetts and New Hampshire whichexperat

under charters from the British crown. Unlike Rhode Island and Connecticut, however,

"2 Forrest McDonaldNovus Ordo Seclorum: The Intellectual Origins of the
Constitution(Lawrence: Kans.: University Press of Kansas, 1986), 147.
3 Quoted in McDonaldNovus Ordo Seclorum4?7.
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these colonies experienced overwhelming difficulties because they watehayters.
The legislative branch of government in both of these colonies, including the governor
and council, was appointed by the monarch. Independence, therefore, invalidated these
appointments, although the elected colonial assemblies continued to function. These
assemblies drafted new state constitutions not unlike the governmentsiesthbhder
the royal charters with the exception that all the positions, previously appbintae

Crown, were popularly elected. This approach, however, did not sit well with the
more rural inhabitants who declared that no legally recognized government cstld ex
until the people framed and ratified a new constitution. Significantly, until sonehas
Massachusetts called a popularly elected constitutional convention whiadfeam
document subsequently ratified in town meetings did the state begin to operate under its
new constitution. This practice of ratification by town meetings suggested tha
sovereignty reverted to the towns with the declaration of independence.

Another theory as to where sovereignty devolved with independence was more
nationalist in character. This position maintained that sovereignty had passed to the
Continental Congress. In the beginning, this position had little support but gained
influence by the time the Philadelphia Convention met in 1787. Although men such as
Alexander Hamilton took this position based primarily on nationalist aspirationss othe
were motivated by more ordinary concerns. Potential land speculators wholstetes
without claims to western lands understandably wanted all the land to be held in common

by the Continental Congress. The manner in which the Constitution was findigdrati
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by conventions of the people in the several states called into serious questiorethe beli
that sovereignty existed in the Continental Congress following independence, but it had
support at the Philadelphia Convention nevertheless.

The widely embraced theory was that sovereignty passed to the people of the seve
states as previously existing political societies. The people of eaehetiained to a
state of nature among themselves, that is, there was no common authority among the
thirteen separate political societies. In each colony, however, the people abimdinue
exist as separate political societies, or returned to a state of natuserailyg themselves
and restored themselves as political societies. Even in this contexe afstature
referred not, as in Locke, atomistic individuals with no common authority, but to the
absence of organized political authority. In any case, however, there was o viabl
alternative, either in theory or practice, that sovereignty passed to threcampeeople as
an undifferentiated mass of individuals.

The Declaration of Independence was equivocal as to whether sovereignty neside
the people of the several states or the American people as a whole. Although the
Declaration described the colonists as “one people,” it also affirmed thaitecan
colonies were “free and independent stafég:he Articles of Confederation, ratified in
1781, further provided that “each state retains its sovereignty, freedom, and
independence’® Finally, the Treaty of Paris which ended hostilities between the

American colonies and the British Crown provided that “His Britannic Majesty

"4 McDonald,Novus Ordo Seclorum47-150.
S ART. OF CON. art. Il.
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acknowledges the said United States, viz. New Hampshire, Massachusetth @&/, R
Island and Providence Plantations, Connecticut, New York, New Jersey, Pennsylvania,
Delaware, Maryland, Virginia, North Carolina, South Carolina, and Georgia, toghe fre
sovereign and independent stat€s.”

The most persuasive authority, however, that sovereignty is divided among the people
of the several states and not the American people as a whole, is the Unéed Stat
Constitution. Under the Constitution sovereign power is divided between a national
government of limited, enumerated powers under Article I, Section 8, and the several
states, in effect creating separate sovereign governments in thd Btates. Sovereign
power was understood by eighteenth-century thinkers to be absolute, but none of the
Framers of the Constitution believed that the combined powers of the state and federal
governments were absolute. In the view of the Framers, there were additiored pow
which were outside the purview of both the national government and the states. Article
VIl of the Constitution suggested where this residual sovereignty, which did not belong
to either the national government or the several states, resided.

Article VIl of the Constitution provided that “[r]atification of the Conventions of nine
States, shall be sufficient for the Establishment of this Constitution betvates So
ratifying the Same.” In providing for ratification by conventions of the peophine
states, Article VII circumvented the arduous process under the Articlesnééd®ration

whereby all amendments had to be proposed by Congress and approved by the

® Quoted inMcDonald,Novus Ordo Seclorum/50.
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legislatures of all thirteen stat€sThe Constitution was submitted to conventions of the
people in the several states for several reasons. A primary concern, dedibptlames

Madison during the Philadelphia Convention, was that a constitution ratified by the
state legislatures could be interpreted as a mere treaty “among the@ents of
Independent States” and that “a breach of any one article, by any of ths, pdrsielved
the other parties” from further obligatiéhThis position was consistent with well-
established legal principles in 1787.

More importantly, the Constitution had to be submitted to the people assembled in
state ratifying conventions for both theoretical and legal reasons. The atmmlitical
societies, as opposed to the governments of the same, did not cease to exist faiwing t
Declaration of Independence in 1776. The people in each of the thirteen political
societies, formerly ruled as British colonies, framed and ratified stagtitutions during
the revolutionary period. The Constitution proposed by the Philadelphia Convention
amended or altered each of the thirteen state constitutions in myriadfthgs.

Constitution were adopted by a simple majority vote of the whole people of the United
States, the people in some states would be altering, not just the state constitutites, but t
political societies of the other states. The Constitution proposed by the Philadelphi
Convention, therefore, had to be submitted for ratification to the people of the several
states, to the thirteen separate political societies which, togethmeddhe American

people. As the text of the Constitution suggests, the sovereign power is divided between

" McDonald,Novus Ordo Seclorun278-279.
8 Quoted inMcDonald,Novus Ordo Seclorur79-280.
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the national government and the several states with a degree of residuagjebyvere
remaining with the people of the several states. Because of the uniqueddistoric
circumstances of the colonies, sovereignty was divided and decentralizedras tbcbe
embedded in the Constitution of the United States.

“Under the Articles of Confederation and under the several state constitutions,”
Forrest McDonald maintained, “sovereignty, as defined, rested in the sialatiggs,
on the understanding that it had been delegated to them by the people of the seeral state
severally and could be withdrawn by the people at will.” Under the Articles of
Confederation and under the several state constitutions, the states retaimnialottity &
maintain civil liberties. The rights retained by the people in the sevatatsbund their
origins in natural rights theory, and the inherited rights of Englishmen. Naghtd r
theory posited the existence of natural rights which individuals, in a state af,nmatain
when entering political society. The inherited rights of Englishmemestdy the people
of the several states refer to those liberties, conserved in state constigtatestatutes,
and the common law, which the colonists inherited from the English constitutional
tradition. This was the accepted position during the Philadelphia Convention, Luther
Martin was the only delegate explicitly to adopt it. “This was that theraéstates, as
previously existing political societies,” Forrest McDonald concurs, “ooetl to exist—
or, alternatively, that the people of each state returned to a state of najuaenonp
themselves, and subsequently reconstituted themselves as political se@eatigbat as

sovereign entities, they were in a state of nature with one another.”
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In this respect, the American Constitution truly inauguratedvais ordo secloruna,
new order for the ages, because it is not a compact in the Lockean sense oicén impl
agreement between the people and the rulers, or a compact among the people,&s a whol
to govern themselves, but a compact amuuliiical societies”’ Writing in Federalist
No. 32 Alexander Hamilton was explicit on this point, “An entire consolidation of the
States into one complete national sovereignty would imply an entire subordinatien of t
parts; and whatever powers might remain in them, would be altogether dependant on the
general will. But as the plan of the convention aims only at partial union or
consolidation, the State governments would clearly retain all of the rights oégmigr
which they before had, and which were not, by thateaciusivelydelegated to the
United States®

The principle that the Constitution is a compact among separate politicdlesocie
gains further support from the language of Article 1V, Section Il ofGbastitution
which limits the constitutional amendment process. Article IV, Sectiorsskrds that “no
new State shall be formed or erected within the Jurisdiction of any otherrfstasaty
state be formed by the Junction of two or more States, or Parts of States, without the
Consent of the Legislatures of the States concerned as well as of the €5dnies

provision effectively prohibits any constitutional amendment, duly proposed anekdratif

"9 McDonald,Novus Ordo Seclorun2g80-281, 150, 279-281.

8 Alexander Hamilton, “Federalist No. 32,” in Alexander Hamilton, John Jay, and
James Madisor he Federalist (The Gideon Editiomx. George W. Carey and James
McClellan (Indianapolis: Liberty Fund, 2001), 154-57.
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under Article V, which alters the political composition of any state withoutahsent of
the state legislature.

Further textual support for the idea that the Constitution is a compact amongeseparat
political societies is provided by yet another limitation on the constitution@hdment
process. Article V of the Constitution, which provides for constitutional amendment,
guarantees that “no State, without its Consent, shall be deprived of its equal&Sinffra
the Senate.” A constitutional amendment may by duly proposed and ratified, under the
process set forth in Article V, which the alters the number of Senators &dmstate,
such as, for example, an amendment providing for three Senators from eaclgstte. E
representation among the states in the Senate, however, must still be maintained unde
the provisions of Article V. By exempting the separate political socigtite several
states from being denied equal representation in the Senate or being diticed thieir
consent, even when three-fourths of the states concur under the provisions set forth in
Article V, the language of the Constitution provides considerable evideridaeha
residue of sovereignty not delegated to the federal government remained withethe sta
themselves or the people of the several sfates.

The Tenth Amendment's guarantee that “[tjhe powers not delegated to the United

States by the Constitution, nor prohibited by it to the States, are reserved tatdise S

81 McDonald,Novus Ordo Seclorun2g8i.
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respectively, or to the peopl&and the Ninth Amendment's guarantee that “[tJhe
enumeration in the Constitution of certain rights shall not be construed to deny or

disparage others retained by the peopledmplements Article 1V, Article V, and
Article VII by supplying additional textual support for the position that the pon@trs
delegated to the national government resided with the states or the people véthle se
states. Those powers reserved by the people under the Tenth Amendment, and those
rights retained by the people under the Ninth Amendment, are held by the people in their
capacity as the people of the several states—not the American people as an
undifferentiated mass.

A closer examination of the Constitution discloses that there is not one instance in the
entire body of the document where the “general will” of the American peojple as
undifferentiated mass can express itself and act without any constitutinitation*

The people are only recognized as members of social, legal, and political sobdijvisi

who are separated from themselves in both space and time for the purpose of expressing
their will. This is accomplished by separating the people in space antteiméhose

they elecf® The United States Senate, which gives each state equal representation

regardless of the state's population, is arguably the least democrhgaeptesentative

2 U.S. CONST. amend. X.

83 U.S. CONST. amend. IX.

8 Claes G. Ryn, “Political Philosophy and the Unwritten Constitutivtotiern Age
34, no. 4 (1992), 303-309.

8 Forrest McDonaldE Pluribus Unum: The Formation of the American Republic
1776-179QBoston: Houghton Mifflin Company, 1965; IndianapolifhertyPress,
1979), 314.
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branches of government. The representative organization of the Senateejbetgef
that each individual should be represented equally in accordance with the principée of
person, one vote. Because each state is represented by exactly two segatoiess of
the state's population, the votes of citizens in lower populated states will beed/eig
more heavily in the upper chamber of Congress. The people are not represented in the
Senate as discrete individuals whose votes should be weighed equally. The Senate
represents the interests of the states as sovereign entities sapdrdistinguishable
from the American people as a whole. Even with the ratification of the Seventeenth

Amendment, which provided for direct election of senators by the people of the
respective states, the prior commitment to equal representation for ¢aak stii
required by Article \?° The senators are further removed from the people in time
because only one-third of them are elected every two years for sieyeaf t

Although the House of Representatives is generally recognized for its démocra
impulses with the direct election of all its members every two years, tipdepare not
represented in this body as an undifferentiated mass but as members of sh&atdte
state has a congressional delegation the size of which is based on the stat®popul
The members of the House of Representatives are not elected on the basis abpabport
representation from the United States as a whole. Because the size of tae Hous
delegation from each state is based on population, the lower chamber does not strictl

observe the one person, one vote principle since each state is guaranteed one

8 Ryn, "Political Philosophy and the Unwritten Constitution," 304-05.
87 McDonald,E Pluribus Unum314.
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representative regardless of population. Further, congressmen are etautsthgle-
member districts representing geographical subunits of the state fram tivay are
elected.

The election every four years of the chief executive might, at fastg, appear to
be an instance where the American people as a whole can express theiurtllis
appearance is misleading. The president is not elected by the people of the tatéted S
but by members of the electoral college who are, in turn, selected in a manner to be
decided by the several state legislatures. The members of the elecliege, under this
arrangement, may be chosen directly by the state legislatures,ydingtile people, or in
any other manner to be prescribed by the state legislatures. Sincea¢ach afforded a
number of presidential electors equal to the number of its congressional delegati
representatives and senators, the electoral college does not, stridtingpadhere to
the principle of one person, one vote since the composition of the Senate and House of
Representatives is not based on one person, oné\kitally, federal court judges and
justices of the United States Supreme Court are appointed by the presidesitteubje
approval of the Senaf@.

There is no manner in which the American people as a whole can immediately
express their “general will” under the Constitution of the United Statdse Kinerican

people were to express their will as a whole, they would have to sustain substantial

8 Ryn, "Political Philosophy and the Unwritten Constitution," 304-05.

8 For an extensive discussieaeClaes G. Rynpemocracy and the Ethical Life: A
Philosophy of Politics and Commun{i/ashington, D.C.: The Catholic University of
America Press, 1990), 154-160.
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consent over a period of at least fifteen to twenty y&dfsrrest McDonald observes,
“[T]he constitutional order, in the circumstances, confirmed that the couasyot to
be one republic or even thirteen, but a multitude of them. For the United States was a
nation composed of several thousand insular communities, each of which exercised
virtually absolute powers over its members through two traditional institutions, the
militias and the juries* The basic structure of the Constitution singles our for protection
those insular communities identified by Professor McDonald—juries, rajlgiad, one
may add, churches, and a myriad of local political and social institutionséiarmily,
township, and guild. The constitutional arrangement provided for a decentralized, group-
oriented society because each of these intermediate institutions wasagdibyst
eighteenth-century Americans as having intrinsic value. These wesadaby protected

from federal intrusion by state statutes, state constitutions, and the common law.

% McDonald,E Pluribus Unum315.
91 McDonald,Novus Ordo Seclorun2g89.



CHAPTER TWO
THE TENTH AMENDMENT AS A BILL OF RIGHTS

On May 28, 1788, Alexander Hamilton’s celebrated rejoinder to “[tlhe most
considerable of the remaining objections” to the proposed Constitution, “that the plan of
the convention contains no bill of rights,” was published as Federalist No. 84.
Hamilton’s opposition to a bill of rights did not arise from hostility, or even mere
indifference, to civil liberties. Hamilton’s view was predicated on his comvidtiat a
bill of rights was not necessary in a government of limited powers, such gsdpased
by the Philadelphia Convention. The authority delegated to the national government
under the Constitution was limited to those powers particularly enumeratedadle Arti
Section 8. Those powers enumerated in Article I, Section 8, would be delegated to the
national government by the people of the several states, in ratification conventions
assembled for that purpose, pursuant to Article VIl of the Constitution. It would not be
necessary, Hamilton argued, to include a bill of rights, since the federal gargrnm
would not have the authority to encroach on the sovereignty reserved to the people of the
several states.

Hamilton’s argument was met with dismay by Anti-Federalist opponents of the

Constitution. The Anti-Federalists were apprehensive about the powers edrderihe

92 Alexander Hamilton, “Federalist No. 84,” in Alexander Hamilton, John Jay, and
James Madisorl he Federalist (The Gideon Editiomx. George W. Carey and James
McClellan (Indianapolis: Liberty Fund, 2001), 442.
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federal government, which were more comprehensive than those exercised by the
national government under the Articles of Confederation. It is commonlydatiraéeone

of the primary Anti-Federalist objections to the Constitution was the absenddlof a
of rights. According to a widely held belief, the primary purpose behind thenigaand
ratification of the Bill of Rights was to allay fears of the Anti-Fadists that the
proposed Constitution did not sufficiently guarantee individual liberty. Although
individual liberty did constitute an important theme during the debate over a bghtd,ri
it was not the only theme, or even the prevailing theme. What many Anti-Fetserali
sought, as a condition for ratification, were assurances securing the lprofcip
federalism. For many Anti-Federalists, a bill of rights was necessagcure the
sovereignty of the people in the several states. The Anti-Federalists uwnddrsiate
authority pertaining to matters such as liberty of the press, religioutylibeminal
procedure, and especially trial by jury in civil cases. These ancientdbarére
conserved in state constitutions, state statutes, and the unwritten common lawhehich t
Anti-Federalists feared would be supplanted by federal law.

Anti-Federalists in several states sought constitutional amendmentsiadigon for
ratification. Robert Whitehill introduced several amendments, during the Pennaylvani
Ratifying Conventior’® The Pennsylvania Anti-Federalists insisted on a provision,
among several other amendments, “[t]hat the sovereignty, freedom, and independency of

the several States shall be retained, and every power, jurisdiction andhightiswnot

9 Robert Whitehill, “Pennsylvania Ratifying Convention"Tihe Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 660.
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by this Constitution expressly delegated to the United States in Congresdkess”
Although the Pennsylvania Ratifying Convention rejected Whitehill’'s amendntaet
Anti-Federalists issued “The Address and Reasons of Dissent of the Mfathiy
Convention.? The example of the Pennsylvania Anti-Federalists emboldened opponents
of the Constitution in several other states, who sought amendments as a condition for
ratification. Although those efforts failed, several states did approve neendatory
amendments to be accompanied with ratification, for adoption by the First Congress
These included some of the most influential states in the nation: Massacl&metis
Carolina, New Hampshire, Virginia, and New York. Among the constitutional
amendments recommended, every state was united in proposing a statementthecuring

sovereignty of the people in the several st&t€¥ all the objections raised by the Anti-

% The Address and Reasons of Dissent of the Minority of the Convention,
“Pennsylvania Ratifying Convention” ihhe Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 3 (New York: Chelsea House, 1980), 662-73.

9% “pennsylvania Ratifying Convention” ifhe Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 3 (New York: Chelsea House, 1980), 665-66; “Massachusetts Ratifying
Convention” inThe Roots of the Bill of Rightsd. Bernard Schwartz, vol. 3 (New York:
Chelsea House, 1980), 712; “Maryland Ratifying Conventiorha Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 732; “South
Carolina Ratifying Convention” ifhe Roots of the Bill of Rightsd. Bernard Schwartz,
vol. 4 (New York: Chelsea House, 1980), 756-57; “New Hampshire Ratifying
Convention” inThe Roots of the Bill of Rightsd. Bernard Schwartz, vol. 4 (New York:
Chelsea House, 1980), 760; “Virginia Ratifying ConventionTle Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 842; “New York
Ratifying Convention” inThe Roots of the Bill of Rightsd. Bernard Schwartz, vol. 4
(New York: Chelsea House, 1980), 911-12; “North Carolina Ratifying Convention” in
The Roots of the Bill of Rightsd. Bernard Schwatrtz, vol. 4 (New York: Chelsea House,
1980), 968.
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Federalists during the ratification debate, save the common law righalddytjury, no
other concern was more passionately debated than the need for a statearging res
the people of the several states those powers not delegated to the national government
When the ratification debate concluded, the Anti-Federalists receivedmasssithat the
Constitution would be amended effectively to secure the sovereignty of the people in the
several states.

Explicit constitutional language for the protection of such sovereignty wigslcul
from Article Il of the Articles of Confederation: “Each State retaissovereignty,
freedom and independence, and every Power, Jurisdiction and right, which is not by this
confederation expressly delegated to the United States, in Congress adséhilile
Tenth Amendment, which was proposed by the First Congress, guaranteeghbat “[t
powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the states respectively or to the p&dpilece the Supreme
Court’s decision in U.S. v. Darby (1941), many political and legal scholars have
dismissed the Tenth Amendment as a mere “truism,” attached to the Bill o$ Rigidst
as an afterthougfit. For most Anti-Federalists, however, such a reservation of powers to

the states was effectively an abridged bill of rights.

% ART. OF CON. art. II.

97U.S. CONST. amend. X.

% The Supreme Court unanimously upheld the constitutionality of the Fair Labor
Standards Act of 1938, which established minimum wages and maximum hours for
employees engaged in the production of goods for interstate commerce. ThaoBair
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A bill of rights, in Hamilton’s estimation, was not necessary in a government of
limited powers. “[A] minute detail of particular rights,” Hamilton argued @dé&ralist
No. 84, “is certainly far less applicable to a constitution like that under consiterat
which is merely intended to regulate the general political interesit® afation, than to
one which has the regulation of every species of personal and private concgings a
government of general powers. Hamilton’s argument was founded on a distinction
concerning a government of general powers and government of limited powers. A
government of limited powers, such as that put forward by the Philadelphia Convention,
could only exercise those powers delegated by the people of the several st4tes. “[
declare,” Hamilton asked, “that things shall not be done, which there is no power to do?”

“Why, for instance, should it be said,” Hamilton wondered, “that the liberty ofrdssp

Standards Act not only prohibited the shipments of good in interstate commerce produced
by employees under conditions that violated the minimum wage and maximum hour
provisions, but criminally proscribed employing workers in the production of goods for
interstate commerce, except under the prescribed working conditions. The Court,
reasoning that “[t]he [Tenth Amendment] states but a truism that all isgétahich has

not been surrendered,” concluded that the Tenth Amendment was not an independent
limitation on the power of Congress. United States v. Darby, 312 U.S. 100 (1941), 123-
24. The Supreme Court has been more receptive to recognizing state immunity from
federal regulation in recent years. See, for example, New York v. Unites 8tatvhich

the Court ruled that Congress “may not commandee[r] the legislative process of the
States by directly compelling them to enact and enforce a federadt@yybrogram.”

New York v. United States, 505 U.S. 144 (1992), 188. Similarly, in Printz v. United
States, the Supreme Court concluded that the federal government “may not compel the
States to enact or administer a federal regulatory program.” Printz vd(Biates, 521

U.S. 898 (1997), 548. “It is an essential attribute of the States’ retained sovetdignty
Court reasoned, “that they remain independent and autonomous within their proper
sphere of authority . . . .” Printz v. United States, 521 U.S. 898 (1997), 548. The Court
has placed additional limits on the authority of Congress to regulate irgerstamerce

in United States v. Lopez, 514 U.S. 549 (1995) and United States v. Morrison, 529 U.S.
598 (2000).
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shall not be restrained, when no power is given [under Article I, Section 8 of the
proposed Constitution] by which restrictions may be imposedtatould be
unnecessary, even redundant, to include a bill of rights protecting the libdngy mriess,
particularly since the federal government did not have the authority, undeeAyticl
Section 8 of the proposed Constitution, to infringe the liberty of the press. A bdhts ri
would only restate, in more explicit constitutional language, what wasdgl@nfirmed
by Article I, Section 8 of the proposed Constitution: the federal governmerat was
government of limited powers, which did not have the authority to encroach upon the
concerns reserved to the people of the several states. Such concerns includeg authori
over matters pertaining to freedom of speech, liberty of the press, religieuy,
criminal procedure and, trial by jury in civil cases. These privileges wdegeloped
over a considerable period of time at the state level, included those subtle and often
fragile political, legal, and social arrangements, both written and uemritt

On October 6, 1787, James Wilson presented one of the most significant arguments
against the necessity for a bill of rights in his celebrated “State HouselSp&he
occasion was a meeting in Philadelphia, which Wilson considered the “propdontcas
for answering “the objections which have been raised” against the proposed Constitution.
Those objections, which Wilson denounced as “insidious attempts” to “pervert and
destroy” support for the proposed Constitution, only strengthened his resolven Wils

while “unprepared for so extensive and so important a disquisition,” considered it his

% Hamilton, “Federalist No. 84,” 445,
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“duty to comply with the request of many gentlemen” in the assembly, having i@ceive
the honor of an appointment as a delegate to the Philadelphia Convention. Wilson was
confident, however, that his constant attention to the matter had “not been so easily
effaced” as to leave him unarmed. Wilson proceeded to “elucidate and explain,” to the
assembled gentlemen, “the principles and arrangements of the constitutioastbaen
submitted to the consideration” of the people of the several states foratatifi®°
Wilson’s address, which preceded Federalist No. 84, had “great influence” and would
become “the classic Federalist defense on the Bill of Rights i$Sue.”

Wilson’s argument was predicated on a distinction between a government @flgener
powers and a government of limited powers. Before commencing with a trefuté
the charges that are alleged” against the proposed Constitution, Wilson believedl it woul
be “proper” to explain the difference, “mark the leading discrimination,” between a
government of general powers, such as those established in the severaratiades
government of limited powers, such as in the proposed Constitution. “This distinction
being recognized,” Wilson hoped, “will furnish an answer to those who think the
omission of a bill of rights, a defect in the proposed constitution,” particularly the Anti

Federalistg®?

19 3ames Wilson, “An Address to a Meeting of the Citizens of Philadelphigtien
Roots of the Bill of Right®d. Bernard Schwartz, vol. 3 (New York: Chelsea House,
1980), 528-32.

191 Bernard Schwartz, “Commentary” The Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 3 (New York: Chelsea House, 1980), 527.

192 3ames Wilson, “An Address to a Meeting of the Citizens of Philadelphia,” 528.
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“Sovereignty, in its eighteenth-century signification,” according to Fbrres
McDonald, “was absolute,” comprehending “the power to command anything and
everything that was naturally possible.” “Under the Articles of Conféiderand under
the several state constitutions,” McDonald explains, “sovereignty, as defiat=d] e
the state legislatures, on the understanding that it had been delegated to them by
people of the several states severally and could be withdrawn by the people ‘3t will
The powers exercised by the governments of the several states waradlg@émdefinite,
even absolute, unless the people placed limitations on those powers through declarations
of rights, contained within the text of the state constitutions or attached totthe sta
constitutions as a prefix. “When the people established the powers of legislation under
their separate [state] governments,” Wilson asserted, “they investedefreisentatives
with every right and authority which they did not in explicit terms reserve” in a
declaration of rights. It necessarily followed that “upon every question,ataspéhe
jurisdiction of the house of assembly, if the frame of government is silent, thaigtion
is efficient and complete.” A bill of rights was the manner in which the pexdles
several states placed limitations on an otherwise indefinite grant of power tatéhe s
government.

“[N]n delegating federal powers,” Wilson contended, “another criterion was

necessarily introduced” which foreclosed the need for a bill of ri§fEhat criterion,

193 Eorrest McDonaldNovus Ordo Seclorum: The Intellectual Origins of the
Constitution(Lawrence: Kans.: University Press of Kansas, 1986), 278-79.
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which Federalists were quick to exploit during the ratification struggle themanner in
which a government of general powers compared with a government of limitedsptiwer
was not necessary to append a bill of rights to the Constitution put forward by the
Philadelphia Convention because the national government, to be established under the
Constitution, was to be a government of enumerated powers. “[T]he congressional
authority is to be collected,” Wilson maintained, “not from tacit implication, but fieen
positive grant, expressed in the instrument of union,” that is, the enumeration of powers
in Article I, Section 8 of the proposed Constitution. In a government of generatgpowe
“Iit is evident,” Wilson contended, that “everything which is not reserved, is giodiét
government, such as those established in the several states. A government of general
powers, such as those of the several states, could exercise any powers, uess thos
powers were limited by means of a declaration of rights. In the Constitutiony&éiQwe
“the reverse of the proposition prevails, and every thing which is not given, nga@se
A government of limited powers, such as that proposed by the Philadelphia Convention,
could only exercise those powers, enumerated in Article I, Section 8, which were
delegated by the people of the several states, meeting in convention for tha¢ purpos
“This distinction being recognized,” Wilson contended, “will furnish an answer to those
who think the omission of a bill of rights, a defect in the proposed constitution

... It would be “superfluous and absurd,” Wilson observed, “to have stipulated

with a federal body of our own creation, that we should enjoy those privileges, of which
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we are not divested either by the intention or the act that has brought that body into
existence.”

As a means of demonstrating his argument, Wilson used as an example “#gxht sacr
palladium of national freedom,” the liberty of the press, which had been “a copious
subject of declamation and opposition” by the Anti-Federalists. “[W]hat@alitr
Wilson asked, “can proceed from the federal government, to shackle or destroy that
sacred palladium of national freedom?” Because “the proposed system @oO$&EeSS
influence whatever upon the press,” Wilson believed the introduction of “a formal
declaration upon the subject” would have been “merely nugat8ty.”

A few weeks following his féted “State House Speech,” Wilson restateddumant
against the necessity of a bill of rights. During the Pennsylvania RatiBengention,
which convened on November 20, 1787, Wilson revived the distinction between a
government of general powers and a government of limited powers. “Thereodtmds
of government,” Wilson explained, “that where general power is intended to be given to
the legislature, and that where the powers are particularly enuthef&ethe last case,”
Wilson continued, “the implied result is, that nothing more is intended to be given than
what is so enumerated, unless it results from the nature of the governmént itsel

“[W]hen general legislative powers are given,” however, “then the pgaptavith
their authority, and, on the gentlemen’s principle of government, retain nothig. fri

a government like the proposed one,” Wilson concluded, “there can be no necessity for a

195 James Wilson, “An Address to a Meeting of the Citizens of Philadelphia,” 528-529.
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bill of rights for, on my principle, the people never part with their power.” “What
harm,” Wilson asked, “could the addition of a bill of rights do?” “If it can do no good,”
Wilson answered, “I think that a sufficient reason to refuse having any thing tihdo w
it.” 1% According to Herbert J. Storing, Wilson’s argument has become “a part of
American constitutional orthodoxy®

Wilson’s argument was highly regarded, at least among the Federalistsi\woked
it repeatedly during the state ratification debates. During the PennsyRatifying
Convention, Thomas M’Kean, responding to the Anti-Federalist charge, “[t|hatishere
no bill or declaration of rights in this Constitution,” agreed that a bill of riglats mot
necessary in a government of limited powers. “For the powers of Congress, beiad der
from the people in the mode pointed out by this Constitution, and being therein
enumerated and positively granted,” M’Kean argued, “can be no other than what this
positive grant conveys.” M'’Kean expanded his exegesis of the constitutionalrgxing
that the executive branch of government would be similarly circumscribed by the
limitations imposed on Congress by Article I, Section 8 of the proposed Constitution.
“With respect to executive officers,” M'’Kean argued, “they have no manner lodrayt
any of them, beyond what is by positive grant and commission delegated to'th@ime”

executive branch of the national government could not exercise legislatiziguit

19 James Wilson, “Pennsylvania Ratifying ConventionTire Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 634.

97 Herbert J. Storing,What the Anti-Federalists WeF®r,” The Complete Anti-
Federalist,vol. 1, ed. Herbert Storing (Chicago: University of Chicago Press, 1981), 65.

1% Thomas M’Kean, “Pennsylvania Ratifying ConventionTine Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 641.
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unless such authority was expressly delegated to the executive by the nagjishatiire,
pursuant to Article I, Section 8 of the proposed Constitution.

Thomas Hartley answered Anti-Federalist charges that “the proposethsgstot
coupled with a bill of rights, and therefore, it is said, there is no security fobdrads
of the people” and the Constitution “has been represented as an instrument to undermine
the sovereignty of the States and destroy the liberties of the people.” Hefilayed that
the foremost Anti-Federalist objections to the proposed Constitution were “altigd’ef
by “the honorable members from the city,” gentlemen of such caliber as Yditsen.
The Anti-Federalist argument, therefore, “will admit of little morevaadversion than
has already been bestowed upon it, in the course of their arguments.” Hadlegds
however, a few additional observations in response to the Anti-Federalishassetsat
a bill of rights was necessary in a government such as that proposed by thdpPlidade
Convention.

“As soon as the independence of America was declared,” Hartley maintaatiexlir”
natural rights were restored to us, and we were at liberty to adopt any form of
government to which our views or our interest might incline us.” “This truth,” Hartley
continued, “expressly recognized by the act of declaring our independence Jyatural

produced another maxim, that whatever portion of those natural rights we did not
transfer to the government, was still reserved and retained by the peopfebdiie
upon whom sovereignty devolved. “[I]f no power was delegated to the government,”

Hartley declared, “no right was resigned by the people,” an argument consisketitewi
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Federalist argument that a government could not exercise any powerstersepthich
were delegated by the people of the several states. “[l]f a part only chtoualrights
was delegated,” Hartley asked, “is it not absurd to assert that we hawgiisiied the
whole?” “Where then is the necessity of a formal declaration,” Hartleyrid, “that
those rights are still retained, of the resignation of which no evidence can pbssible
produced?” “[l]t is enough for me,” Hartley answered, “that the great cardinakpfiat
free government are here secured without the useless enumeration cigsiwieder the
popular appellation of a bill of right$%

During the Massachusetts Ratifying Convention, which convened on January 9, 1788,
Joseph Bradley Varnum advanced a similar argument. An inquiry, asking “why# bil

rights was not annexed to this Constitution,” presented Varnum with the occasion to

19 Thomas Hartley, “Pennsylvania Ratifying ConventionThe Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 654-655. Under
the Articles of Confederation and under the several state constitutions, theqiebple
several states retained the authority to maintain civil liberties.ights retained by the
people in the several states found their origins in natural rights theory, and thiedhheri
rights of Englishmen. Natural rights theory posited the existence of nagimal which
individuals, in a state of nature, retained when entering political societynfi&eted
rights of Englishmen retained by the people of the several statesoréfese liberties,
conserved in state constitutions, state statutes, and the common law, which thescolonist
inherited from the English constitutional tradition. Both traditions, which pogited t
upon independence sovereignty devolved on the people of the several states, not the
people of the United States as a whole, supported the constitutional language @mbodie
both the Ninth and Tenth Amendments. Hartley’s appeal to natural rights theory is
consistent with the essential argument: the government does not have authonty bey
that which was delegated by the people of the several states, either iratieeir st
constitutions or the Constitution proposed by the Philadelphia Convention, a principle
embodied in the language of the Tenth Amendment. The significance of these traditions
for the Ninth Amendment will be further examined in Chapter Three, which concerns the
rights retained by the people.
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advance the Federalist posititfl Varnum'’s rejoinder distinguished between a
government of general powers and a government of limited powers. Varnum dbserve
that the Massachusetts legislature, had authority to make “all laws” didictot conflict
with the state constitution. “[I]f there is such a clause in the Constitution under
consideration,” Varnum conceded, “then there would be a necessity for a bitlitsf’rig
In “the section under debate,” however, the Philadelphia Convention proposed a national
government of limited powers! “Congress have an expressed power,” Varnum argued,
to levy taxes pursuant to Article I, Section 8 of the proposed Constitution, and even “to
pass laws to carry their requisitions into execution.” Because the authorey wester
Article I, Section 8 of the proposed Constitution was an “expressed” power, however, it
precluded the need for a bill of rights. Following his exegesis of Aliti@ection 8,
“stating the difference between delegated power and the grant of all poweat, iexce
certain cases,” Varnum sought to allay Anti-Federalist concerns thatjhespd
Constitution would undermine the prerogatives of the statdhe Philadelphia

Convention only envisaged “a consolidation of strength” under the proposed

Constitution, not a “consolidation of the Union.” Varnum’s assured the Anti-Fedgralist

110 30seph Bradley Varnum, “Massachusetts Ratifying ConventiohhénRoots of the
Bill of Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 681.

"1U.S. CONST. art. |, § 8.

12 Those limitations imposed on the authority of the national government in Article |,
Section 9 of the Constitution. Article I, Section 9 was described as a “palttal bi
rights” by The Federal Farmer. The Federal Farmer, “Letters frarF€deral Farmer
IV”in The Complete Anti-Federaljstd. Herbert J. Storing, vol. @bjections of Non-
Signers of the ConstitutiandMajor Series of Essays at the Outg€ticago:
University of Chicago Press, 1981), 248.
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that the national government “had no right to alter the internal relationsattawhder
the proposed Constitutidn® Varnum’s assurance underscored the view that the Anti-
Federalists were principally concerned with preserving the sovereignty péolpée in
the several states, not individual liberty as such.

During the South Carolina Ratifying Convention, which convened on May 12, 1788,
James Lincoln decried the absence of a bill of rights, particularly théyliethe press.
Lincoln “would be glad to know why, in this Constitution, there is total silence with
regard to liberty of the press.” Lincoln believed it to be “impossible” thamiiger was
merely forgotten. It must have been “purposely omitted” by the Philadelphia Cmmvent
The liberty of the press was “the tyrant’s scourge” and “the true friend ameistir
supporter of civil liberty,” in Lincoln’s estimation. “Why,” Lincoln asked, §sat by in
silence?**“Why was not this Constitution,” Lincoln continued, “ushered in with the bill
of rights?” “Are the people,” Lincoln inquired,” to have no rights?”

Charles Cotesworth Pinckney sought to answer Lincoln’s objections concerning the
absence of a bill of rights, and, in particular, protection for the liberty of the. p\&gh
regards to liberty of the press,” Pinckney answered, “the discussion of tiee wed not
forgotten by members of the Convention.” “It was fully debated,” Pinckney noted, “and
the impropriety of saying any thing about it in the Constitution clearly evedkhtike
his Federalist colleagues, Pinckney believed protection for liberty of the weass

unnecessary in a government of limited powers. Because “[tlhe general gexnehan

113 Joseph Bradley Varnum, “Massachusetts Ratifying Convention,” 681-82.
114 James Lincoln, “South Carolina Ratifying Convention,” 744.
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no powers but what are expressly granted to it,” Pinckney argued, “it therefore has
power to take away the liberty of the press.” The greater significancaakey’s
argument, however, was his belief that liberty of the press was protedteel by
constitutions of the several states. “That invaluable blessing, which desees all
encomiums the gentlemen has justly bestowed upon it,” Pinckney observed, “is secured
by all our state constitutions,” precluding the need for a bill of rijitsiberty of the
press, for Charles Cotesworth Pinckney, a matter reserved to the sevesaksat
secured by maintaining the sovereignty of the people over their respedigve sta
constitutional and legal institutions.

During the Virginia Ratifying Convention, which assembled on June 2, 1788,
Edmund Randolph made a similar distinction between a government of general powers
and a government of enumerated powers. When the Philadelphia Convention completed
its work on September 17, 1788, Randolph had refused to support the proposed
Constitution**® When the Virginia Ratifying Convention later convened in Richmond,
however, Randolph unapologetically avowed the Federalist position. “It is @dbject
Randolph noted, “that the trial by jury, the writ of habeas corpus, and the liberty of the
press, are insecure.” “Where,” Randolph asked, “is the danger of it?” “He says,”

Randolph noted, “that every power is given to the general government that iseno¢des

15 Charles Cotesworth Pinckney, “South Carolina Ratifying Conventioh&éRoots
of the BIll of Rightsed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980),
745,

118 Edmund Randolph, “Virginia Ratifying Convention” Tine Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 786.
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to the states™’ “Pardon me,” Randolph answered, “if | say the reverse of the proposition
is true. | defy any one to prove the contrary. Every power not given it by thesrsigs
left with the states.” “This being the principle,” Randolph inquired, “from what part of
the Constitution can the liberty of the press be said to be in danger?” Randolph then
proceeded to recite, clause by clause, Article I, Section 8 of the Constiterilamerating
the powers delegated to CongréSs.

On a later occasion, Randolph again introduced the subject of “reserved rights” with
some reservatiott® So long as “it would not fatigue the house too far,” Randolph decried
the Anti-Federalist position, that “complete and unlimited legislation i®des the
Congress of the United States,” as “founded on false reasoning.” “On the subjédt of a
of rights, the want of which has been complained of,” Randolph asserted, “I will observe
that it has been sanctified by such reverend authority, that | feel sonsaltlifin going
against it. I shall not, however, be deterred from giving my opinion on this occasion, le

the consequence be what it may.” Randolph came to the same conclusion as James
Wilson: a bill of rights was not necessary in a government of enumerated powers.

“What is the present situation,” Randolph asked, “of this state?” The state
government retains all the “rights of sovereignty” save those delegated toitmainat

government under the Articles of Confederation. A delegation of power to the national

117 Randolph is referring to Patrick Henry.

118 Edmund Randolph, “Virginia Ratifying Convention,” 786.

119 Edmund Randolph, “Virginia Ratifying Conventio;he Founders’ Constitution,
ed. Philip B. Kurland and Ralph Lerner, volMajor ThemegChicago: University of
Chicago Press, 1987; Indianapolis: Liberty Fund, 2000), 471.
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government is necessary, “[s]hmistdelegate powers to the confederate government,”
because such delegation is “necessary for her public happiness.” “Her weakness
Randolph continued, “compels her to confederate with twelve other governments”
together with whom “[s]he trusts certain powers to the general government, incorder t
support, protect, and defend the Union.” “[I]s there not a demonstrable difference,”
Randolph further asked, “between the principle of the state governments and of the
general government?” This “demonstrable difference,” of which Randolph spakéhaeva
distinction between a government of general powers and a government af [poters.
This was the “distinction between the representatives of the people of alpartic
country, who are appointed as the ordinary legislature, having no limitation to their
powers,” according to Randolph, and “another body arising from a compact, and with
certain delineated powers.” “There is not a word said, in the state government, of the
powers given to it,” Randolph explained, “because they are general.” “But ieneead)
Constitution,” however, “its powers are enumerated.” “Were a bill of rights reeyass
the former, it would not be in the latter,” Randolph concluded, “for the best secatity th
can be in the latter is the express enumeration of its powers.” “Is it not, thin, fair
deducible,” Randolph asked, “that it has no power but what is expressly given it?—for if

its powers were to be general, an enumeration would be neetdfsi$stie Philadelphia

120 Edmund Randolph, “Virginia Ratifying Conventiofhe Founders’ Constitution,
ed. Philip B. Kurland and Ralph Lerner, volMajor ThemegChicago: University of
Chicago Press, 1987; Indianapolis: Liberty Fund, 2000), 471.
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Convention anticipated a government of general powers, Randolph reasoned, those
powers specifically enumerated in Article I, Section 8 would not have been aigcess

George Nicholas also recognized the distinction between a governmeneddlgen
powers and a government of limited powers. “In Virginia,” Nicholas observdd, “al
powers were given to the government without any exception.” “It was different in the
general government,” however, “to which certain special powers wergatietiefor
certain purposes.” “Was it safer,” Nicholas asked, “to grant general pdlager certain
limited ones?” “[I]t is a principle universally agreed upon,” Nicholas arguédt 4ll
powers not given are retained.” “Where, by the Constitution,” Nicholas continued, “the
general government has general powers for any purpose, its powersaiveeal’”
“Where it has powers with some exceptions,” however, “they are absolute only as to
those exceptions-?? “In either case,” Nicholas concluded, “the people retain what is not
conferred on the general government, as it is by their positive grant that myhafsiis
powers.*?3

When the North Carolina Ratifying Convention convened on July 21, 1788, William

Maclaine argued that “[i]t would be very extraordinary to have a bill of righteén that

the powers of Congress were “expressly defined” in Article |, &e&iof the proposed

121 George Nicholas, “Virginia Ratifying Convention” fthe Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 791.

122 Article 1, Section 9 of the Constitution, which The Federal Farmer dedaibea
“partial bill of rights,” placed limitations on the powers of the federal goventinthose
powers enumerated in Article I, Section 8. The Federal Farmer, “LetbensTine
Federal Farmer IV,” 248.

123 George Nicholas, “Virginia Ratifying Convention,” 791.
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Constitution** The constitutional structure, allocating authority between the national
government and the several states, was a sufficient safeguard agaiesttialpot
oppressive federal government. A government of limited powers, such as that gropose
by the Philadelphia Convention, was “as valid and efficacious a check agfrights
could be,” without the attending dandét A bill of rights would only serve to make
explicit what is already known from Article I, Section 8 of the Constitutioeféderal
government is a government of limited powers. Because “[t]he powers of Congress ar
limited and enumerated,” Maclaine continued “[w]e say we have given them those
powers, but we do not say we have given them more.” “We retain those rights,irndacla
maintained, “which we have not given away to the general government.” “If argantle
had made his last will and testament, and devised or bequeathed to a particulahperson t
sixth part of his property, or any particular specific legacy, could it be saidilaMa
inquired, “that that person should have the whole estate?”

An appeal to “common sense” is informative: “[l]f we had all power before, ared gi
away but a part, we still retain the rest.” “It is a plain thing as possiblped Maclaine

argued, “that Congress can have no power but what we expressly give them.hiaclai

124 william Maclaine, “North Carolina Ratifying Convention” the Roots of the Bill
of Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 938.

125 An additional argument proffered by the Federalists was that the addition lodfa bil
rights would be, not only unnecessary, but dangerous. With the addition of a bill of
rights, the national government could be interpreted as a government of general powe
like the several states. A bill of rights would be dangerous because the federal
government could plausibly exercise all authority, except those rights whieh we
expressly singled out for constitutional protection. This fear, which accounts for the
origins of the Ninth Amendment, will be further examined in Chapter Three, which
concerns the rights retained by the people.
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reasoned, like Edmund Randolph, that it would have been redundant to enumerate powers
in a government of general powers. “If they can assume powers not enumerated,”
Maclaine observed, “there was no occasion for enumerating any powers.”

“There is an express clause,” Maclaine conceded, “which, however disinggniaousl
has been perverted from its true meaning, clearly demonstrates that thegfared to
those powers which are given them.” Maclaine then proceeded to quote ArtetéidnS
8, Clause 18 of the proposed Constitution. Maclaine interpreted the “necessary and
proper” clause, which concerned many Anti-Federalists, not as a source ofiiadef
federal power, but as a limitation on power already conferred on the natigeahgent
pursuant to Article I, Section 8 of the Constitution. “This clause specifieg;laiha
explained, “that they shall make laws to carry into execution all the poweesl\msthis

Constitution; consequently, they can make no laws to execute any other power.”
“This clause,” Maclaine continued, “gives no new power, but declares that those
[powers] already given are to be executed by proper laws.” “I hope, aliacl
concluded, “this will satisfy gentlemef?®

“To have had a bill of rights, as a matter of fact,” Forrest McDonald agrees, “would
have been inconsistent with the overall theory on which the Constitution was based, and
the nationalists in the convention as well as Federalists in the ratifyingntmmgewere
quick to point this out.” “[l]f the national government was a creature of the statés

the people of the states,” McDonald argues, “then it could have only such powers as we

126 william Maclaine, “North Carolina Ratifying Convention,” 938.
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expressly granted it, together with certain powers implied in the gegrardlof power to
‘make all laws which shall be necessary and proper for carrying into exedbgon’
specified powers.” “After it enumerated all the powers the national ganerincould
exercise, it made no sense,” McDonald concludes, “for the Constitution then to
enumerate certain powers that it could not exerciSérhe Federalist argument against
the necessity of a bill of rights, according to McDonald’s assessment, sujhgoview
that sovereignty ultimately resides in the several states, or people ef/dralstates, not
the people of the United States as a whole. The proposition that sovereignty irethee
people of the United States as a whole, would be anathema to the Anti-Federalists.

Anti-Federalists, speaking in the ratifying conventions and writing in peb$ays,
assailed the Federalist argument that a bill of rights was not necessagpvernment of
limited powers, especially James Wilson’s “State House Spé&thtie Anti-
Federalists, arguing for a bill of rights, repeatedly underscored éttiof the Articles of
Confederation. The essential Anti-Federalist argument was that theebbw the people
would be secure so long as the sovereignty of the people in the several states was
maintained. Although the Anti-Federalists repeatedly invoked the libertibs pkebple,
they believed such liberty was hardly inseparable from state soveréitpetgovereignty
of the people in the several states was the foundation for state constitutionss séatd,

most importantly, the common law.

127 Forrest McDonaldE Pluribus Unum: The Formation of the American Republic
1776-179QBoston: Houghlin Mifflin Company, 1965; Indianapolis: Libd?tess,
1979), 316-317.

128 3ames Wilson, “An Address to a Meeting of the Citizens of Philadelphia,” 528-32.
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One of the more prolific Anti-Federalist pamphleteers, writing in respon@mes
Wilson’s influential “State House Speech,” considered Wilson’s argument thoyoughl
unconvincing:? “[S]o serious and general has been the impression of the objections
urged against the new plan, on the minds of the people, that its advocates,” Centinel
observed, “finding mere declamation and scurrility will no longer avail, &uetamtly
driven to defend it on the ground of argument.” “Mfilson one of the deputies of this
State in the late Convention,” Centinel noted, “has found it necessary to come forward.”
Wilson submitted that a bill of rights was not necessary in a government fdimi
powers, such as that proposed by the Philadelphia Convention. It would not be necessary
to secure the liberties of the people, Wilson argued, because the federahgsavedid
not have such authority under Article I, Section 8 of the Constitution.

Regarding the stated reason for the omission of a bill of rights, proffered bg Jam
Wilson in his “State House Speech,” as “an insult to the understanding of the people,”
Centinel was certain that the proposed Constitution would annihilate the seversl sta
and the liberties of the people. “MNilson” Centinel charged, “has recourse to the most
flimsey sophistry in his attempt to refute the charge that the new plan oflgenera
government will supersede and render powerless the state governments.” Comagrned t
the national government would have authority to infringe on the liberties of the people,

Centinel sought assurances that ‘iberty of the pressandother invaluable personal

129 Centinel, “Letters of Centinel I-XVIII” iiThe Complete Anti-Federaljstd. Herbert
J. Storing, vol. 20bjections of Non-Signers of the ConstitutgsmdMajor Series of
Essays at the Outs€Chicago: University of Chicago Press, 1981), 130-213.
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rights’ would be secure from a potentially oppressive national government.” A stafement
affirming the sovereignty of the people in the several states, would secsdiliagties
by providing unambiguous constitutional protection for local arrangements. These
arrangements, which the several states inherited from the English carsitand legal
tradition, were secured by the several state constitutions, statesstahgdeéhe common
law. Centinel held that the sovereignty of the people in the several states,iand the
liberties, would be secured through explicit constitutional language, languageiket unl
Article 1l of the Articles of Confederation. Like many Anti-Fedests, Centinel thought
that the foundation, which secured the liberties of the people, was the sovereigety of t
people in the several states.

Centinel was especially concerned with securing “that grand palladiumeaioim,”
the liberty of the press. “As long as the liberty of the press continues unvioladetthea
people have the right of expressing and publishing their sentiments upon every public
measure,” Centinel maintained, “it is next to impossible to enslave a fien.harhe
state of society must be very corrupt and base indeed,” Centinel continued, “when the
people in possession of such a monitor as the press, can be induced to exchange the
heaven-born blessings of liberty for the galling chains of despotism.” t¥lan aspiring
and tyrannical disposition, sensible to this truth, have ever been inimical to thé press
Centinel warned, “and have considered the shackling of it, as the first step tdveards t
accomplishment of their hateful domination, and the entire suppression of all liberty of

public discussion, as necessary to its support.” “Even a standing army, that graed engi
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of oppression, if it were as numerous as the abilities of any nation could maintain,”
Centinel insisted, “would not be equal to the purposes of despotism over an enlightened
people.” “The abolition of that grand palladium of freedom, the liberty of the press in t
proposed plan of government, and the conduct of its authors, and patrons,” Centinel
contended, “is a striking exemplification of these observatitiis.”

Evoking James Wilson’s “State House Speech,” Centinel sought to impeach Wilson’s
argument. During his “State House Speech,” Wilson asked, “What controul can proceed
from the federal government to shackle or destroysheted palladiunof national
freedom, thdiberty of the pressCentinel was not convinced that the authority of the
federal government was so circumscribed, especially to as precludatadhiee liberty
of the press. “Cannot Congress, when possessed of the immense authority proposed to be
devolved,” Centinel rejoined, “restrain the printers, and put them under regulation[?]”

“Recollect that the omnipotence of the federal legislature over the State
establishments,” Centinel warned, “is recognized by that special ArActele VI of
the Constitutiort>* Centinel understood that thiberty of the press and other
invaluable personal right$secured by the constitutions, statutes, and common law of

the several states, was imperiled by Article VI of the Constitution. fAfieh a

130 Centinel, “Letters of Centinel I1,” 144-146.

131 Article VI, Clause 2 of the Constitution, the “supremacy clause,” provide&Tthis
Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under the Authoh&ydhited
States, shall be the supreme Law of the Land; and the Judges in every State shall
bound thereby, any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.” U.S. CONST. art. VI, cl. 2.
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declaration,” Centinel asked, “what security doesGbastitutionsof the several States
afford for theliberty of the press and other invaluable personal rightg provided for
by the new plan?” “Does not this sweeping clause,” Centinel submitted, “subjegct eve
thing to the controul of Congress?”

Unconvinced that the liberties of the people would be secured by limiting the
allocation of authority of the federal government to those powers enumeratectia Arti
Section 8 of the Constitution, Centinel sought a statement explicitly securing the
sovereignty of the people in the several states from federal infringement.

Only a statement, explicitly providing that those powers not delegated to the hationa
government were reserved to the several states, would sufficiently dezsgm/ereignty
and liberties of the people in the several states. Such constitutional languageeatigin

Article 1l of the Articles of Confederation. Such a statement was leeligv be
necessary in the Articles of Confederation, although its authority was cohéydexae
limited than the authority conferred on the federal government in the proposed
Constitution. Centinel was especially concerned because such a statameniited
from the proposed Constitution, which conferred considerable more authority on the
national government, at the expense of the several stBtestitVegrant was nothen
thought sufficiently descriptive and restraining upon Congress,” Centinelaimad;

“and the omission of such a declaratimw, when such devolutions of power are

proposed, manifests the design of reducing the several States to shadows.”
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“But Mr. Wilson tells you,” Centinel continued, “that every right and power not
specifically granted to Congress is considered as withheld.” “Is thiggdaricCentinel
asked, “established by the proper authority?” “Has the Convention,” Centinel wondere
“made such a stipulation?” Centinel was incredulous. Citing Article VI of the
Constitution, Centinel maintained that the national government “woubditzanounto
all Stateauthorities.” “The lust of power is so universal,” Centinel warned, “that a
speculative unascertained rule of construction wouldgmoasecurity for the liberties of
the people.” Only an explicit statement such as Article 1l of the Artafles

Confederation would suffice. “Such a body as the intended Congress,” Centinel
submitted, “unless particularly inhibited and restrained, must grasp at omngaedc
before long swallow up the Legislative, the Executive, and the Judicial powass of t
several States.”

“From the forgoing illustration of the powers proposed to be devolved to Congress, it
is evident, that the general government would necessarily annihilate the particul
governments, and that the security of the personal rights of the people by the state
constitutions is superseded and destroyed; hence results,” Centinel maintamed, “t
necessity of such security being provided for by a bill of rights to be insarted new
plan of federal government.” A bill of rights for Centinel, who voiced considerable
apprehension concerning the annihilation of the several states, was a statememigprovidi
that those powers not delegated to the federal government were reserved to the people of

the several states. “What excuse can we then make for the omission ofrillis gra
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palladium,” Centinel wondered, “this barrier betwdiberty andoppressioff]” “For
universal experience demonstrates the necessity of the most expresgidasland
restrictions,” Centinel concluded, “to protect the rights and liberties of mankomd the
silent, powerful and ever active conspiracy of those who govérn.”

The Federal Farmer, who was apprehensive about the powers conferred on the federal
government, sought a statement explicitly securing the sovereignty ofdpie pethe
several states. “It is said,” The Federal Farmer observed, “that whpadpk make a
constitution, and delegate powers that all powers not delegated by them to those who
govern is §ic] reserved in the people; and that the people, in the present case, have
reserved in themselves, and in their state governments, every right and power not
expressly given by the federal constitution to those who shall administer thieahati
government.” “It is said on the other hand, The Federal Farmer continued, “that the
people, when they make a constitution, yield up all power not expressly reserved to them
selves.” “But the general presumption being, that men who govern, will, in doubtful
cases, construe laws and constitutions most favourably for encreasimgirthgiowers,”
The Federal Farmer warned, “all wise and prudent people, in forming coonssttiave
drawn the line, and carefully described the powers parted with and the powers

reserved 3

132 Centinel, “Letters of Centinel II,” 146-152.

133 The Federal Farmer, “Letters from The Federal Farmer I\'hi@a Complete Anti-
Federalist ed. Herbert J. Storing, vol. @bjections of Non-Signers of the Constitution
andMajor Series of Essays at the Outg€thicago: University of Chicago Press, 1981),
247-248.
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“[T]o examine more particularly those clauses which respect its powdrs,Federal
Farmer began Letter XVI “with those articles and stipulations which aeseary for
accurately ascertaining the extent of powers, and what is given, and fdingua
limiting, and restraining then in their exercise.” “We often find,” The Fadearmer
observed, “these articles and stipulations placed in bills of rights . . . .” “[Blunhtlag

as well,” The Federal Farmer noted, “be incorporated in the body of the cbostit
as selected and placed by themselves.” “The supreme power,” The Federai F
maintained, “is undoubtedly in the people, and it is a principle well established in my
mind, that they reserve all powers not expressly delegated by them to those et gov

“Many needless observations, and idle distinctions, in my opinion,” The Federal
Farmer asserted, “have been made respecting a bill of rights.” “On tihaoag The
Federal Farmer noted, “it seems to be considered as a necessary limb of theioanst
and as containing a certain number of very valuable articles, which are appiicalble
societies . . . .” “[O]n the other,” The Federal Farmer noted, a bill of rightass|ée'ss,
especially in a federal government, possessing only enumerated powedanggtous,
as individual rights are numerous, and not easy to be enumerated in a bill of rights, and
from articles, or stipulations, securing some of them, it may be inferred, tlea$ oiot

mentioned are surrendered*“There appears to me to be a general indefinite

134 The Federal Farmer is addressing the Federalist argument, proffenedilyrby
Alexander Hamilton and James Wilson, that the addition of the bill of rights to the
proposed Constitution would not only be unnecessary, but dangerous. This concern
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proposition without much meaning,” The Federal Farmer concluded, “and the man who
first advanced those of the latter description, in the present case, signed ithle fede
constitution, which directly contradicts him®

The Federal Farmer’s primary concern in this examination of the proposed
Constitution, however, was to ascertain how the allocation of authority between the
national government and the several states would secure the liberties affilee fhe
supreme power is undoubtedly in the people,” The Federal Farmer argued, “and itis a
principle well established in my mind that they reserve all powers not elypdessgated
by them to those who govern . . ..” “This is as true,” The Federal Farmer noted, “in
forming a state as in forming a federal government.” “In forming a steugtitution,
under which to manage not only the great but the little concerns of the community,” The
Federal Farmer noted, “the powers to be possessed by the government are often too
numerous to be enumerated . . . .” “[T]he people to adopt the shortest way often give
general powers, indeed all powers, to the government, in some general words, and then,”
The Federal Farmer continued, “by a particular enumeration, take bacthesrsay they

however reserve certain rights as sacred, and which no laws shall be madeea violat

served as the foundation of the Ninth Amendment, which will be examined in Chapter
Three, along with The Federal Farmer’s analysis of this matter.

135 The Federal Farmer is referring to James Wilson, who supported the proposed
Constitution at the Philadelphia Convention. Although Wilson argued that the addition of
a bill of rights would be dangerous, he supported the Constitution even though Article |,
Section 9 contained several protections for the liberties of the people, which Thal Feder
Farmer called a “partial bill of rights.”
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138 From this observation, The Federal Farmer concluded, “that all powers amne giv
which are not reserved . . . .” “[B]ut in forming a federal constitution, wechi
termine,supposes state governments existing, and which is only to manage a few great
national concerns,” The Federal Farmer argued, “we often find it easier tetem
particularly the powers to be delegated to the federal head, than to enumeratéaggrti
the individual rights to be reserved; and the principle will operate in its fu fercen
we carefully adhere to it.” The Federal Farmer was careful to note thatrthation of a
federal government presupposed the existence of the several states. dimsssigiat
with the historical analysis that upon independence, sovereignty devolved on the people

of the several states in their separate capacities, not the people of the UndsdSt
an undifferentiated whol€’

The Federal Farmer proceeded with a discussion which examined the relptionshi
between those powers reserved to the people of the several states, and those rights
retained by the people of the several states. “When we particularly emetherg@owers
given,” The Federal Farmer warned, “we ought either carefully to enterteerights
reserved, or to be totally silent about them . . . .” “[W]e must either particularly
enumerate both, or else suppose the particular enumeration of the powers given
adequately draws the line between them and the rights reserved . . . .” The Faaheeal

believed it was “most advisable” “particularly to enumerate the formenat the latter .

136 The Federal Farmer, “Letters from The Federal Farmer XVI,” 323-24.
37 The conclusion established in Chapter One was that sovereignty devolved on the
people of the several states from the moment of independence.
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..." That is, The Federal Farmer thought it was “most advisable” to particularly
enumerate the powers delegated to the national government, and remain silenirgpncer
the rights reserved. The Federal Farmer understood, however, that “men apeeal\g
to have their doubts about these silent reservations,” “silent reservations’ratingithe
rights retained by the people. “The Federal Farmer proposed that “we might
advantageously enumerate the powers given, and then in general words . . . declare all
powers, rights and privileges, are reserved, which are not explicitly andslypyeren

up.” The Federal Farmer recommended the manner adopted by Article 1l of the
Articles of Confederation. For The Federal Farmer, a bill of rightsesssntially a
statement, like Article Il of the Articles of Confederation, demanggiine allocation of
authority between the national government and the several states.

“It is not merely in this point of view,” The Federal Farmer urged “engraftirige
constitution additional declaratory articles.” “The distinction, itsdlf)e Federal Farmer
maintained, “that all powers not given are reserved, is in effect destroyeis bery
constitution, as | shall particularly demonstrate . . . .” “[A]nd even independent 6f this
The Federal Farmer continued, “the people, by adopting the constitution, give vgry man
undefined powers to congress, in the constitutional exercise of which, the rights in
guestion might be effected.” “Gentlemen who oppose a federal bill of rights,” The
Federal Farmer believed, “view the subject in a very narrow imperfettend “They
have for their objects,” The Federal Farmer maintained, “not only the eniwoneyht

rights reserved, but principally to explain the general powers delegatediaim ceaterial
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points, and to restrain those who exercise them by fixed known boundaries.” “To make
declaratory articles unnecessary in an instrument of government,” ThelHealener
argued, “two circumstances must exist . . . .” “[T]he rights reserved mustlisputable
so, and in their nature defined,” and, The Federal Farmer maintained, “the powers
delegated to the government, must be precisely defined by the words that conviey the
and clearly be of such extent and nature as that, by no reasonable constructian, that c
be made to invade the rights and prerogatives intended to be left with the g&bple.”

Brutus was equally unimpressed, even incredulous, with James Wilson's “State
House Speech* “Though it should be admitted, that the arguments[s] against reducing
all the states into one consolidated government, are not sufficient fully to esthiodi
point; yet they will, at least justify this conclusion,” Brutus wrote, “thabmming a
constitution for such a country, great care should be taken to limit and define its powe
adjust its parts, and guard against an abuse of authority.” “It has been said, intanswe
this objection,” Brutus observed, “that such declaration[s] of rights, howeveritequis
they might be in the constitutions of the states, are not necessary in the general
constitution, because, ‘in the former case, every thing which is not resegiedrisbut
in the latter the reverse of the proposition prevails, and every thing which is noigive
reserved.” ” “It requires but little attention to discover,” Brutus replf¢hat this mode of
reasoning is rather specious than solid.” Brutus remained thoroughly unconvinced that

the national government, unlike the governments of the several states, wamangove

138 The Federal Farmer, “Letters from The Federal Farmer XVI,” 323-326.
139 James Wilson, “An Address to a Meeting of the Citizens of Philadelphia,” 528-32.
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of limited powers. “The powers, rights, and authority, granted to the geneshguant
by this constitution,” Brutus argued, “are as complete, with respect to evjest to
which they extend, as that of any state government,” the powers of which weraachlimi
unless limited by a declaration of rights. The authority of the national gonesit
“reaches to every thing,” Brutus believed, “which concerns human happiness—Life
liberty, and property, are under its control.”

“This system,” Brutus warned, “if it is possible for the people of Americadedecto
it, will be an original compact; and being the last, will, in the nature of thingstevaca
every former agreement inconsistent with it.” In Brutus’ view, the caristit
annihilated the sovereignty of the people in the several states. Brutus thexdpobte
cite Article VI of the Constitution, the “supremacy clause.” Brutus funttoéed that
legislative, executive, and judicial officers of the several staége bound to take an
oath to support the Constitution. “It is therefore not only necessarily implied yhéxgb
positively expressed,” Brutus objected, “that the different state cormtgdre repealed
and entirely done away” if they are not in agreement with, “so far as th@yareistent
with,” Article VI of the Constitution. “[O]f what avail,” Brutus asked, “Wihe
constitutions of the respective states be to preserve the rights of itsitizblo
privilege, reserved by a bill of rights, or secured by the state goeatsrhBrutus
despaired, “can limit the power granted by this, or restrain any laws madesuapce of
it.” Again, Brutus complained, “[T]hat not only the constitution and laws made in

pursuance thereof, but all treatises made, or which shall be made, under théyanfthori



82

the United States, are the supreme law of the land, and supersede the congiftations
the states.” “Ought not a government, vested with such extensive and indefinite
authority,” Brutus asked, “to have been restricted by a declaration of¥idtitsertainly
ought,” Brutus answered. And the declaration of rights which Brutus sought, like many
other Anti-Federalists, was a statement securing to the people of thd statesathose
powers not explicitly delegated to the federal governri@nt.

An Old Whig described the power vested in Congress under Article |, Section 8,
Clause 18, asuhdefined, unbounded and immehsender such a clause as this,” An
Old Whig asked, “can any thing be said to be reserved and kept back from Congress?”
“Can it be said,” An Old Whig inquired, “that the Congress have no power but what is
expressed’ “ ‘To make all laws which shall be necessary and proper’ is in other werds t
make all laws,” An Old Whig maintained, “whithe Congress shall think necessary and
proper. . .." “[FJor who shall judge for the legislature,” An Old Whig asked, “what is
necessary and proper?” “What inferior legislature,” An Old Whig continued,| ‘s#tal
itself above the supreme legislature?” “To me it appears,” An Old Whigwsdasethat
no other power on earth can dictate to them or controul them, unless by force . ...” An
Old Whig asked, “[W]ithout force what can restrain the Congress from makahglaws

as they please?” “What limits,” An Old Whig inquired, “are there to their auyf?driin

140 Brutus, “Essays of Brutus II” ilthe Complete Anti-Federaljstd. Herbert J.
Storing, vol. 20bjections of Non-Signers of the ConstitutgmrdMajor Series of Essays
at the Outset(Chicago: University of Chicago Press, 1981), 372-377.
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answer to these questions An Old Whig could only reply, “I fear none at all . . . unless we
have a bill of rights to which we might appe&!™” For An Old Whig, like other Anti-

Federalists, a bill of rights would not be a declaration of individual rights, but a
positive declaration of prerogatives reserved to the several states.

A Democratic Federalist proceeded with a close exegesis of James'¢/ilState
House Address*?Wilson’s arguments, “although extremémgeniousand the best that
could be adduced in support of so bad a cause,” A Democratic Federalist wroyet “are
extremelyfutile, and will not stand the test of investigation.” “In the first place,” A
Democratic Federalist submitted, “Mr. Wilson pretends to point out a leading
discrimination between the State Constitutions, and the Constitution of the United
States.” “In the former,” A Democratic Federalist observed, “he sagsy @ower which
is notreserveds given and in the latter, every power which is gotenis reserved . .”
“[T]his may furnish an answer,” Wilson had added, “to those who object, that a bill of
rights has not been introduced in the proposed Federal Constitution.” “If this dogtrine i
true, and since it is the only security that we are to have for our natural rights,”

Democratic Federalist suggested, “it ought at least to have bedy elganressed in
the plan of government.”

A Democratic Federalist sought explicit constitutional languagecttriten Article I

of the Articles of Confederation. The liberties of the people were suitahlyeseaot by

141 An Old Whig, “No. 2,” inThe Founders’ Constitutiomd. Philip B. Kurland and
Ralph Lerner, vol. 3Article 1, Section 8, Clause 5, through Article 2, Section 1,
(Chicago: University of Chicago Press, 1987; Indianapolis: Liberty Fund, 2000), 239

142 3ames Wilson, “An Address to a Meeting of the Citizens of Philadelphia,” 528-32.
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enumerating individual rights, but in a statement which affirmed the principle of
federalism, providing that those powers not delegated to the federal governmeent wer
reserved to the several states. “Ptesection of the present article of confederation
says,” A Democratic Federalist note&dch State retains its sovereignty, freedom and
independenGeAND EVERY POWER, JURISDICTION AND RIGHT WHICH IS NDBY THIS
CONFEDERATION EXPRESSLY DELEGATED TO THEINITED STATES IN CONGRESS
ASSEMBLED.” “This declaration (for what purpose | know not),” A Democratic Federalist
observed, “is entirely omitted in the proposed Constitution.”

A statement securing the sovereignty of the several states, A Deiméederalist
contended, was even more important in a government, such as that proposed by the
Philadelphia Convention. A Democratic Federalist recognized a “matédfeakedice”
between the proposed Constitution and the Articles of Confederation. In the Asficles
Confederation, Congress was “merely an executive body,” with “no poweséo rai
money” or “nojudicial jurisdiction” The Constitution vested the federal government
with significantly more power. “In the other,” A Democratic Federalserved, “the
federal rulers are vested with each of the three essential powergeohgent,” the
legislative, executive, and judicial powers. Perhaps more importantly, fdlaes are
paramounto the laws of the different States,” pursuant to Article VI of the Constitution.
“[W]hat then,” A Democratic Federalist asked, “will there be to oppose their

encroachments?” “Should they ever pretend to tyrannize over the people,” A @gmocr
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Federalist warned, “thegtanding armywill silence every popular effort, it will be theirs
to explain the powers which have been granted to them” under the Constitution. “Mr.

Wilson’s distinction,” A Democratic Federalist despaired, “will be tdyglenied or
explained away, and the liberty of the people will be no more.” “I lay it down esexa@
rule,” A Democratic Federalist concluded, “that wherever the powers of angoeet
extend to the lives, the persons, and properties of the subject, all their rights ought to be
clearly and expressly defined—otherwise they have but poor security ifoitiggies.”
For A Democratic Federalist, the liberties of the people would be “clearlyxgnessly
defined” in a statement securing the sovereignty of the several*$tates.

After examining the “blemishes” of the Constitution as they “statedly,&Ais
Federal Republican voiced concern over defects in the Constitution “derived from
omission.” Among those defects “derived from omission,” A Federal Republican
identified “the grand one, upon which is indeed suspended every other,” as the absence of
a bill of rights. A Federal Republican sought to impeach James Wilson's “SiaseH
Speech.” “One of the learned members of the late convention,” A Federal Rapubli
noted, “observes in his speech, that all powers which are not by the constitution given up
to Congress, are reserved for the disposition of the several states.” “Téngation,” A
Federal Republican agreed, “is wise and true, because properly speaking it slsauld be

“In entering into the social contract,” A Federal Republican continued, “alkrighich

143 A Democratic Federalist, “Essay of a Democratic FederalisThasnComplete Anti-
Federalist,ed. Herbert J. Storing, vol. Bennsylvania(Chicago: University of Chicago
Press, 1981), 58-59.
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are not expressly given up to the governors are reserved to the people. That @dns&o fr
just construction is it easy to discover.”

A Federal Republican, however, remained apprehensive that the Constitution did not
include a statement explicitly providing that those powers not delegated to tred fede
government were reserved to the several states. “But notwithstanding, if the aepl
jealous of their rights,” A Federal Republican asked, “where will be the harmlaridgc
them?” “If they are meant as they certainly are to be reserved to the peoplederal
Republican inquired, “what injury can arise from a positive declaration of it2h6apgh
in reasoning it would appear to be unnecessary,” A Federal Republican agreddhgye
people prefer having their rights state[d]ly defined, it is certairdgaorable, that it
should be done™**

A Federal Republican sought a “positive declaration” providing that those powers,
not delegated to the national government, are reserved to the several statksf“A bi

rights should either be inserted,” A Federal Republican submitted, “or aatexiar

1444t is said that the insertion of a bill of rights,” A Federal Republican obderve
“would be an argument against the present liberty of the people.” “To havghteaf
the people declared to them,” A Federal Republican continued, “would imply, that they
had previously given them up, or were not in possession of them.” Not only would a bill
of rights be unnecessary in a government of enumerated powers, the Fedegaleds
but potentially dangerous. If a bill of rights were annexed to the Constitutiondiralfe
government would be presumed to be a government of general powers, which would
have the authority to exercise gmywer not retained by the people of the several states.
A Federal Republican remained thoroughly unconvinced. “This indeed is a distinction,”
A Federal Republican declaimed, “of which the votaries of scholastic philosoghy mi
be proud,” but “in the political world, where reason is not cultivated independently of
action and experience, such futile distinctions ought not to be agitated.” This atgume
which accounts for the origins of the Ninth Amendment, will be further examined in
Chapter Three, which concerns the rights retained by the people.
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made, that whatever is not decreed to Congress, is reserved to the sates&bistheir
own disposal.” A Federal Republican found applicable constitutional language in Article
Il of the Articles of Confederation. “In this particular,” A Federal Repu@nliargued,
“the articles of the present confederation have an evident advantatjghis will appear
the more proper,” A Federal Republican argued, “if we consider thatdhesightsin
which all the states are concerned.” “It is thought proper,” A Federal Reanbli
observed, “to delegate to Congress supreme power on all occasions wimnerte tale
[mutual?] interests of the states are concerned, and why not for theesesoe grant and
declare to the states a bill thiose rightsvhich are alsenutual? “At any rate,” A

Federal Republican concluded, “it is certain that no injury can arise from itp aad t
it, would be satisfactory and wis&*®

Agrippa’s argument supports the view that the essential concern of the Anti-
Federalists was to maintain the authority of the several states oversiaitd as the
maxims of the common law. “We find in it,” Agrippa observed, “that there is to be a
legislative assembly, with authority to constitute courts for the trial &frads of civil
causes, between citizens of different states.” This authority is providedAdticle 111,

Section 2, Clause 1 of the Constitution. “The right to appoint such courts,” Agrippa

145 A Federal Republican then proceeded to quote Atrticle Il of the Articles of
Confederation. “The second article says,” A Federal Republican stated gdbhtstate
retains itssovereigntyfreedom and independen@nd everypower, jurisdiction, and
right, which is notby this confederatioaxpressly declaretb the United States in
Congress assembled.” ” ART. OF CON. art. Il.

146 A Federal Republican, “A Review of the Constitution Proposed by the Late
Convention by A Federal Republican,”Tine Complete Anti-Federalistd. Herbert J.
Storing, vol. 3Pennsylvania(Chicago: University of Chicago Press, 1981), 84-85.
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noted, “necessarily involves in it the right of defining their powers, and deterntireng
rules by which their judgment shall be regulated; and the grant of the forthesef
rights is nugatory without the latter.” “It is vain to tell us,” Agrippa expeal, “that a
maxim of common law requires contracts to be determined by the law existing tivbe
contract was made . . . .” “[F]or it is also a maxim,” Agrippa continued, “Heat t
legislature has a right to alter the common law.” “Such a power,” Agrippelwded,
“forms an essential part of legislation.” “Here,” Agrippa concluded e@atation of
rights is of inestimable value.” “Such a declaration,” Agrippa argued, “oodtdve
come to the new constitution in favour of the legislative rights of the sevees, digt
which their sovereignty over their own citizens within the state should be secured.”
“Without such an express declaration,” Agrippa warned, “the states are araahii
reality upon receiving this constitution—the forms will be preserved only dtheng
pleasure of Congress$*

“Let us now consider,” Agrippa continued, “the probable effects of a consolidation of
the separate states into one mass; for the new system extends so far.irityéangus
explanations have been given of it,” but, Arippa argued, “there is this defect, thatehey
drawn from the maxims of the common law, while the system itself cannot be bound by
such maxims.” “A legislative assembly,” Agrippa noted, “has an inherenttagiiter

the common law, and to abolish nay of its principles, which are not particularlydjyrante

147 Agrippa, “Letters of Agrippa VI,” inThe Complete Anti-Federalistd. Herbert J.
Storing, vol. 4 Massachusetts and New Englaf@hicago: University of Chicago Press,
1981), 79-80.
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in the constitution.” “Any system,” Agrippa noted, “which appoints a legislatuteowit
any reservation of rights of individuals, surrender[s] all power in every branch of
legislation to the government.” “The universal practice of every governnmtiipa
continued, “proved the justness of this remark . . . .” “For in every doubtful case,”
Agrippa maintained, “it is an established rule to decide in favour of authoritgeé itw
system is, therefore,” Agrippa concluded, “in one respect at least, elygameaiour to
our state constitutions.” “There is no bill of rights, and consequently,” Agrippedea
continental law may controul any of those principles, which we consider at passent
sacred,” that is the common law which maybe altered by the national governitisrd. “
mere fallacy,” Agrippa concluded, “invented by the deceptive powers of Mroliteat
what rights are not given are reserved. The contrary has alreadyhie@en”sAgrippa’s
essential concern was that the national government would have the authorgy, toralt
abolish, the unwritten common law of the several states, laws which Agrippderaaksi
“sacred.**®

Like other Anti-Federalists, who objected to the proposed Constitution, because it did
not contain a bill of rights, A Farmer believed a bill of rights was “absolutelgssary”
to secure the liberties of the people. “[T]he celebrated Mr. Wilson, in his add s
citizens of Philadelphia [urged],” A Farmer recounted, “that in a state goeetnevery

thing that was not reserved, was given; but, in a Federal Constitution, the revtiese of

148 Agrippa, “Letters of Agrippa XlI,” inThe Complete Anti-Federalistd. Herbert J.
Storing, vol. 4Massachusetts and New Engla@hicago: University of Chicago Press,
1981), 96.
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proposition prevailed, and what was not given was reserved.” “I must confess it was
ingeniously got over,” A Farmer opined, “but not to my satisfaction.” “[F]or upon the
principle that Mr. Wilson urged,” A Farmer observed, “that there is no need for a bill of
rights, for what is not given is reserved, would be the foundation | should go upon to urge
the great necessity of one . . . .” [F]or if we look into the Constitution,” A Farmer
observed, “we shall find the different articles therein contained, are exgrassay
general and extensive terms . . . .” A Farmer then proceeded to quote Artidle VI, t
“supremacy clause,” of the Constitution. “Therefore, | say,” A Farmeugaldtake this
clause, together with the extensive latitude given in several othersgriscteo much
power to lodge in the hands of any set of man, however, virtuous they may be without
being properly guarded . . . .” “[N]or can I think it in the least derogatory to the honour of
the supreme authority of the United States,” A Farmer believed, “to havedd BRights
stated in the Constitution, wherein it shall be declared, thus far you may go and no
further.” “We have found by experience,” A Farmer concluded, “the greahty@of a
Bill of Rights in out State constitution; when the legislature passed sumngsy la
infringing on the Bill of Rights, we had it in black and white to show them they were

wrong . .. . "%

149 A Farmer, “Essays by A Farmer,” the Complete Anti-Federalistd. Herbert J.
Storing, vol. 4Massachusetts and New Engla@hicago: University of Chicago Press,
1981), 205-206.
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During the Pennsylvania Ratifying Convention, John Smilie further developed the
theme that the powers of the national government were vague and undefined. Smilie
coupled his argument, however, to the need for a bill of rights. “The arguments which

have been urged,” Smilie commenced, “have not, in my opinion, satisfactorily shown
that a bill of rights would have been an improper, nay, that it is not a necessary
appendage to

the proposed system.” “[W]hen we consider the extensive, the undefined powers
vested in the administrators of this system, when we consider that the dgsléasia
great political compact between the governors and the governed,” Smiledata
plain, strong, and accurate criterion by which the people might at once detemeime w
and in what instance their rights were violated, is a preliminary, without whictplaims
ought not to be adopted.” “So loosely,” Smilie continued, “so inaccurately are the powers
which are enumerated in this constitution defined, that it will be impossiblewtia

test of that kind, to ascertain the limits of authority, and declare when government ha
degenerated into oppression.” “In that event,” Smilie warned, “the contest wal ari
between the people and the rulers . . . .” * *You have exceeded the powers of your office
you have oppressed us,” ” would, in Smilie’s view, “be the language of the suffering
citizen.” “The answer of the government,” Smilie believed, “will be short—"\\es hreot
exceeded our power; you have no test by which you can prove it.” ” “[I]t will be
impracticable to stop the progress of tyranny,” under these circumstaneesdébere

will be no check but the people, and their exertions must be futile and uncertain; since it
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will be difficult, indeed, to communicate to them the violation that has been committed,
and their proceedings will be neither systematical nor unanimous.” The ntetti
rights was inexorably bound to the belief that the national government under the
proposed Constitution should be a government of limited, enumerated powers which
preserved the prerogatives of the several states. “It is said,” Smiloh bt the
difficulty of framing a bill of rights was insurmountable . . . .” Smilie disagrevith that
judgment. “Our experience, and the numerous precedents before us,” Smilie explaine

“would have furnished a very sufficient guide.” The most obvious precedent for
framing a bill of rights, cited repeatedly by Anti-Federalists, waglrll of the Articles
of Confederation. Smilie concluded with a bitter complaint, “[T]here is no sg@wgn
for the rights of conscience, and under the sweeping force of the sixth avche, e
principle of a bill of rights, every stipulation for the most sacred and invaluabikeges
of man, are left at the mercy of government.”

“I differ, Sir, from the honorable member from the city,” Robert Whitehill begas, “a
to the impropriety or necessity of a bill of rightS8”Whitehill invoked language
evocative of Article Il of the Articles of Confederation. “If, indeed, thastitution itself
is so well defined the powers of the government that no mistake could arise, antewe we
well assured that our governors would always act right,” Whitehill observea, \itbe
might be satisfied without an explicgservationof those rights with which the people

ought not, and mean not to part.” “[I]t is the nature of power to seek its own

150 smilie is referring to the “supremacy” clause. U.S. CONST. art. IV.
151 Smilie is referring to James Wilson.
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augmentation,” Whitehill warned, “and thus the loss of liberty is the necessary
consequence of a loose or extravagant delegation of authority.” Whitehill thertgmotes
that the proposed Constitution was “incontrovertibly designed to abolish the
independence and sovereignty of the states . . . .” Again, for Whitehill, the essential
concern was securing the sovereignty of the people in the respective states.

When Whitehill spoke to the “impropriety or necessity of a bill of rights,” he
repeatedly used language invoking reservations of rights, and the sovereigpety of t
states. “Thus, Mr. President,” Whitehill exclaimed, “must the powers and spvigref

the states be eventually destroyed . . . .” “[T]he proposed constitution,” Whitehill
feared, “must eventually annihilate the independent sovereignty of the sshaézal

....” "[T]his system contains the seeds of self-preservation independenth# all t
forms referred to—seeds which will vegetate and strengthen in proportion to #yeodlec
state authority,” Whitehill continued, “and which will ultimately spring up and
overshadow the thirteen commonwealths of America with a deadly shade.” Whitehill
linked the need for a bill of rights with the preservation of state prerogathamsider
it,” Whitehill complained, “as the means of annihilating the constitutions ofetveral
States, and consequently the liberties of the people . . . .” Whitehill further warned that
“the dissolution of our State constitutions will produce the ruin of civil liberty is a

proposition easy to be maintained . *>2”

152 John Smilie, “Pennsylvania Ratifying Convention™Tihe Roots of the Bill of Rights
ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 645-652.
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What was particularly significant about the Massachusetts Ratifyingebtioa was
the manner in which the Anti-Federalists explicitly tied a bill of rightenguage which
would be ratified by the First Congress as the Tenth Amendment. The Fesl@ndladty
suggested recommendatory amendments, to accompany ratification. Trionaants
were, in fact, written by Federalist leader Theophilus Parsons. The conventideqres
John Hancock, purportedly an Anti-Federalist, introduced the amendments, which
dispelled much of the opposition among Anti-Federalists. The amendments were
endorsed by Samuel Adams, an influential Anti-Federalist. Without such a condessi
Anti-Federalists, who had a slender majority in the convention, Federadistsl filne

Constitution would not be ratified® The very first amendment among the
Massachusetts proposals, written by Federalists, provided, “That ipbhetgxdeclared
that all powers not expressly delegated to Congress, are reserved to tHeStatesato
be by them exercised.”

It was Anti-Federalist Samuel Adams who explicitly invoked the languatiesof
Article Il of the Articles of Confederation, later the Tenth Amendmeng, lal of rights.
“Your excellency’s first proposition is,” Adams stated, “ ‘that it be exiiceclared,
that all powers not expressly delegated to Congress are reserved to thessatesaio
be by them exercised.’ ” “This appears, to my mind,” Adams maintained, “to be a
summary of a bill of rights, which gentlemen are anxious to obtain.” “It remeves

doubt,” Adams continued, “which many have entertained respecting the matter, and give

153 Bernard Schwartz, “Commentary,” The Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 3 (New York: Chelsea House, 1980), 674-75.
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assurance that, if any law made by the federal government shall be externuledi they
power granted by the proposed Constitution, and inconsistent with the constitution of this
state, it will be an error, and adjudged by the courts of law to be void.” Adams,
describing the proposed first amendment as a bill of rights, invoked Articléhié of
Articles of Confederation. “It is consonant with the second article in themqtres
Confederation,” Adams noted, “that each state retains its sovereignty, fresabm
independence, and every power, jurisdiction, and right, which is not, by this
Confederation, expressly delegated to the United States in Congress agséeiridee
long considered,” Adams concluded, “the watchfulness of the people over the conduct of
their rulers the strongest guard against the encroachments of power; andnehppepie
of this country will always be thus watchfdf?

Later during the ratification debates, Charles Jarvis added his own observations
concerning the absence of a bill of rights. “[W]ith respect to the prospéotse
amendments, which are the subject of discussion, being adopted by the first Congress
which shall be appointed under the new Constitution,” Jarvis observed, “I really think,
sir, that it is only far from being improbable, but is in the highest degree TikKéien
we talk of our wanting a bill of rights to the new Constitution,” Jarvis continukd, “t
first article proposed must remove every doubt on this head; as, by positivelygecuri

what is not expressly delegated, it leaves nothing to the uncertainty of cajectia

154 Samuel Adams, “Massachusetts Ratifying Conventioffhia Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 712, 697.
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the refinements of implication, but is an explicit reservation of every righpavilege
which is nearest and most agreeable to the pedple.”

When the Massachusetts Ratifying ratified the Constitution, it proposed amesdment
which accompanied the ratification, with the recommendation that they be adophed by t
First Congress. The Massachusetts Ratifying Convention recommefdst, That it be
explicitly declared, that all powers not expressly delegated by thesafdrConstitution,
are reserved to the several States, to be by them exerti%ed.”

During the Virginia Ratifying Convention, George Mason, charging that the proposed
scheme of government “is a national government, and no longer a confederation,” held
that the liberties of the people would be secured with a statement reservingeuoetsd
states those powers not expressly delegated to the national govelttiéstich
amendments be introduced as to exclude danger,” Mason agreed, “I shall gladly put my
hand to it.” “When such amendments as shall, from the best information, securesathe gr
essential rights of the people, shall be agreed to by gentlemen,” Mason contirsired], “
most heartily make the greatest concessions, and concur in any reasonahle toea

obtain the desirable end of conciliation and unanimity.”

155 Charles Jarvis, “Massachusetts Ratifying ConventiofTtia Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 703.

156 «“Massachusetts Ratifying Convention™Tine Roots of the Bill of Rightsd.
Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 712.

157 One of the most formidable Anti-Federalists at the Virginia Ratifying Qutiore
Patrick Henry, will be discussed on Chapter Three, concerning the rightsdeigities
people.
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“We wish only,” Mason submitted, “our rights to be secured.” The federal
government should have “sufficient energy,” Mason agreed, on the condition that the
federal government was established on “republican principles.” Mason was @hcern
that the powers delegated to the national government may be “extremelyadestige
Those

powers, which were not “absolutely necessary in themselves,” Mason argued, should
be withheld from the federal government. Mason insisted on amendments which would
secure the liberties of the people. His proposed amendments, however, evidently
concerned with securing the liberties of the people, were hardly distingl@gham
concerns about the allocation of power between the national government and tHe severa

states under the proposed Constitution. “We ask such amendments,” Mason
explained, “as will point out what powers are reserved to the state governments, and
clearly discriminate between them and those which are given to the generangene
S0 as to prevent future disputes and clashing of interests.” Mason wanted to rteake ce
that the allocation of authority between the national government and the seatesal st
was established on a “simple construction,” not on a “doubtful ground.” “Grant us
amendments like these,” Mason assured his colleagues, “and we will clyeevifillour
hands and hearts, unite with those who advocate it, and we will do every thing we can to
support and carry it into execution.” “But in its present form,” Mason lamented, ‘fwe ca

never accede to it.”
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Mason’s appeal to “the great essential rights of the people” is consistenhe/view
that the Anti-Federalists were primarily concerned with presethi@govereignty of the
people in the several states. The Anti-Federalists, including Mason, sought ssemnce
providing that all power not expressly delegated to the national governmermrseke®
the several states, a principle embodied in the language of the Tenth Amendment. Mason
sought another “indispensable amendment” which was necessary to securedhe “g
essential rights of the people.” Mason’s amendment, however, was esseatiayned,
not with individual liberty, but securing the sovereignty of the several statsen\da
amendment was essentially concerned with constitutional structure, anchthigl@of
federalism, not individual liberties. “An indispensible amendment in this case asdM
argued, “that Congress shall not exercise the power of raising directiliatkesdtates
shall have refused to comply with the requisitions of Congress.” “On this condition,”
Mason conceded, “it may be granted; but | see no reason to grant it unconditionally, as
the states can raise the taxes with more ease, and lay them on the inhalithiantyevi
propriety, than is possible for the general government to do.” “If Congress hath this
power without control,” Mason warned, “the taxes will be laid by those who have no
fellow-feeling or acquaintance with the people.” “This is my objection,” Masatedt
“to the article now under consideration.” “Should this power be restrained,” Mason
agreed, “I shall withdraw my objections to this part of the Constitution; but @sdss it
is an objection so strong in my mind, that its amendment is withgime ajua norof its

adoption.” “I wish for such amendments, and such only,” Mason concluded, “as are
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necessary to secure the dearest rights of the people.” Such amendmensafyp¢ces
secure the dearest rights of the people” would, for Mason, would be amply secured
through a statement which reserves to the several states those powers sstexpre
delegated to the national government, a statement which explicitly gfand<larifies
the principle of federalisrt?

The Virginia Ratifying Convention ended its deliberations by recommending a
constitutional amendment providing, “1st. That each state in the Union shall resgectivel
retain every power, jurisdiction, and right, which is not by this Constitution detbgat
the Congress of the United States, or to the departments of the federal goveffitnent.”

During the New York Ratifying Convention, Thomas Tredwell observed that “the
design of the people, in forming an original constitution of government, is not so much to
give powers to their rulers, as to guard against the abuse of them . . . .” “But, in a federal
one,” Tredwell noted, “it is different.” “I introduce these observations,” Treldwel
explained, “to combat certain principles which have been daily and confidently advanc
by favorers of the present Constitution . . . .” Tredwell regarded the Fedenglistemt,
“whatever powers are not expressly granted or given the governmemsaneed to the
people,” or “rulers cannot exercise any powers but those expressly giviemtdy the
Constitution,” as “totally indefensible.” “The absurdity of this principld ewvidently

appear,” Tredwell maintained, “when we consider the great variety of olpestsch

158 George Mason, “Virginia Ratifying Convention” he Roots of the Bill of Rights
ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 770-793.

159 4virginia Ratifying Convention” inThe Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 3 (New York: Chelsea House, 1980), 771.
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the powers of the government must necessarily extend,” which the Anti-Fsttkeral
maintained were considerable.

Tredwell merged the liberties of the people with the sovereignty of the people in the
respective states. “Here we find no security,” Tredwell complaineditiéorights of
individuals, no security for the existence of our state governments . . . .” “[H]eocoid
of rights, no proper restriction of power;” Tredwell maintained, “our property, and our
consciences, are left wholly at the mercy of the [national] legislatudethe powers of
the judiciary may be extended to any degree short of almighty.” “The stdecdite,”
Tredwell continued, “between a state government under this Constitution, and a
corporation under a state government, is, that a state being more extensive than a town,
its powers are likewise proportionately extended, but neither of them enjoyashe le
share of sovereignty . . . .” “For, let me ask,” Tredwell pleaded, “whattatea s
government?” “What sovereignty, what power is left to it,” Tredwell wondered,rfwhe
the control of every source of revenue, and the total command of the militia, areéqgive
the general government?” “That power,” Tredwell warned, “which can command both
the property and the persons of the community, is the sovereign, and the sole sovereign.”

“The idea of two distinct sovereigns in the same country,” that of the national
government and those of the several states, “separately possessed ofrsanereig
supreme power, in the same matters at the same time,” Tredwell maintasreed, “
supreme an absurdity, as that two distinct separate circles can be bouedaeadtlythe

same circumference.” “This, sir, is demonstration; and from it | draw one agroll
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which [ think, clearly follows, although it is in favor of the Constitution,” Tredwell
continued, “to wit—that at least that clause in which Congress guarantees tecita¢ se
states a republican form of government, speaks honestly; that is, that no ma@medednt
by it than what is expressed . . . .” “[A]nd | think it is clear,” Tredwell concludedt,“tha
whilst the mere form is secured, the substance—to wit, the whole power and soyereignt

of our state governments, and with them the liberties of the country—is swallowed up
by the general government . . . .” Tredwell then, once more coupled the liberties of the
people with the sovereignty of the people in the several states. “[F]or it isvargi
observing, that, while our state governments are held up to us as the great amahisuffi
security of our rights and privileges,” Tredwell observed, “it is cangfuibvided that
they shall be disarmed of all power, and made totally dependent on the bounty of
Congress for their support, and consequently for their existence,—so that we hewe sca
a single right secured under eith&t®”

The New York Ratifying Convention approved a recommendatory amendment
providing “that every Power, Jurisdiction and right, which is not by the said Colastitut
clearly delegated to the Congress of the United States, or the departments of the
Government thereof, remains to the People of the several States, or to thetiespe
State Governments to whom that may have granted the same . . . .” AlexandiéoriHami

sought successfully, however, to eliminate the word “expressly” in the statesueh

% Thomas Tredwell, “New York Ratifying Convention” Tthe Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 842, 863-866.
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that the provision would not provide that those powers expressly delegated to the national
government were reserved to the statés.

During the North Carolina Ratifying Convention, Samuel Spencer objected flose
power that can keep up the little remains of the power of the states.” “All sfhcerto
take an oath,” Spencer noted, “to support the general government . . . .” “This will
produce,” Spencer maintained, “that consolidation through the United States which is
apprehended.” Spencer, like many other Anti-Federalists, was concermedeove
absence of a bill of rights in the proposed Constitution. And, like many other Anti-
Federalists, Spencer did not see a precise demarcation between the bbéregseople
and the sovereignty of the people in the several states. Securing the ldfdtiepeople
was, in Spencer’s view, inextricably coupled with securing the sovereigttig people
in the several states. “There is no declaration of rights,” Spencerdyatmsecure to
every member of the society those inalienable rights which ought not to be given up to
any government.” “Such a bill of rights,” Spencer maintained, “would be &k almgon
men in power.” Spencer, however, was not principally concerned with the probable
danger to individual liberty as such, but the danger to the authority of the state
legislatures. “Instead of a bill of rights,” Spencer protested, “this Constithés a
clause which may warrant encroachments on the power of the respective state

legislatures.” “I know it is said,” Spencer acknowledged, “that what is not given up to the

181«New York Ratifying Convention” iThe Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 4 (New York: Chelsea House, 1980), 911-912, 854.
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United States will be retained by the individual states.” “I know it ought to b&xdo, a
should be so understood,” Spencer agreed, “but, sir, it is not declared to be so.”

Spencer identified the constitutional language which would suffice, Artiolethe
Articles of Confederation. “In the Confederation,” Spencer reminded the lalgséinis
expressly declared that all rights and powers, of any kind whatsoever, ef/drals
states, which are not given to the United States, are expressly and abselabedd, to
be enjoyed by the states.” Spencer sought a bill of rights modeled on the language of
Article Il of the Articles of Confederation. “There ought to be a bill of sghEpencer
argued, “in order that those in power may not step over the boundary between the powers
of government and the rights of the people, which they may do when there is nothing to
prevent them.” “They may do so without a bill of rights,” Spencer warned, because
“notice will not be readily taken of the encroachments of the rulers, and tnegaoma
great length before people are alarmed.” “Oppression may therefore te&dpla
degrees,” Spencer continued, “but if there were express terms and bounds laid down,
when these were passed by, the people would take notice of them, and oppressions would
not be carried on to such a length.” “I look upon it, therefore,” Spencer reassdraed, “t
there ought to be something to confine the power of this government within its proper
boundaries.” Spencer explicitly tied the liberties of the people to the preserohthe
legal and constitutional structures of the several states. “I know that seviézed,iv
Spencer recognized, “have said that a bill of rights is not necessary in the cthattry

some states had them not, and others had.” This argument did not pass muster with
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Spencer. “To these,” Spencer answered, “that those states that have them reoofs bill
rights, strictly so called, have them in the frame of their constitution, whigkeidy the
same.” Spencer later returned to his central theme: securing the diloéitie people
was hardly indistinguishable from securing the sovereignty of the people ievirals
states. “l wish to have a bill of rights,” Spencer repeated, “to secure thosmnahkbd
rights, which are called by some respectable writersafiduumof human rights, which
are never to be given up.” “It might not be necessary to have a bill of rights in the
government of the United States,” Spencer argued, “if such means had not been made use
of as endanger a consolidation of all the states . . . .” Spencer concluded that a bill of
rights “would keep the states from being swallowed up by a consolidated government.”
And a bill of rights, for Samuel Spencer, would provide, like Article Il of thechasi of
Confederation, those powers not expressly delegated to the federal govesengent
reserved to the respective states.

Later during the North Carolina Ratifying Convention, Samuel Spenceiteehss
essential theme: the security of the people in the several states waatpredn a
statement affirming the principle of federalism. “I still think,” Spemcommenced, “that
my observations are well founded, and that some amendments are necessary.” What
amendments did Samuel Spencer believe were necessary? “The gentidih&psacer
noted, “all matters not given up by this form of government were retained by the
respective states.” “I know it ought to be so,” Spencer conceded, “it is thalener

doctrine, but it is necessary that it should be expressly declared in the Constihdion, a
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not left to mere construction and opinion.” “I am authorized to say,” Spencer noted,
“it was heretofore thought necessary,” in Article 1l of the Article€ohfederation. “The
Confederation says, expressly,” Spencer explained, “that all that was nougiby the

United States was retained by the respective States.” “If such a bkdibeen
inserted in this Constitution,” Spencer maintained, ‘it would have superseded the
necessity of a bill of rights.” For Samuel Spencer, and many other Antidhstier
Article Il of the Articles of Confederation was the constitutional equntadé¢ a bill of
rights. They both were evocative of the same constitutional principle: those puwwvers
expressly delegated to the national government were reserved to the ssiégemEnt
like Article Il of the Articles of Confederation was the constitutional egent of a bill
of rights. Such as statement, however, was conspicuously absent from the proposed
Constitution. “[T]hat . . . being the case,” Spencer concluded, “it was necdssaayill
of rights, or something of that kind, should be a part of the Constitufidn.”

North Carolina refused to ratify the Constitution until the First Congresseskeaur
bill of rights.*** Among those amendments proposed by the North Carolina Ratifying
Convention, as a condition for ratification, was a provision providing: “1. That each state

in the Union shall respectively retain every power, jurisdiction, and right, whiat isy

182 samuel Spencer, “North Carolina Ratifying ConventioriTie Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 937-945.

%3 Bernard Schwartz, “Commentary,” The Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 4 (New York: Chelsea House, 1980), 932-33.
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this Constitution delegated to the Congress of the United States, or to the dapadm
the federal government®

Anti-Federalist opponents of the Constitution also secured recommendatory
amendments in the South Carolina Ratifying Convention and the New Hampshire
Ratifying Convention. The South Carolina Ratifying Convention recommended: “And
Whereas it is essential to the preservation of the rights reserved to tred swates, and
the freedom of the people under the operations of a General government that

the right of prescribing the manner time and places of holding the Elections to the
Federal Legislature, should be for ever inseparably annexed to the soyeoéitpet
states. This convention doth declare that the same ought to remain to all pasterity
perpetual and fundamental rights in the local, exclusive of the interferertee @€heral
Government except in cases where the Legislatures of the States, slalloreheglect
to perform and fulfill the same according to the tenor of said Constitutiditie New
Hampshire Ratifying Convention also provideBirst, That it be Explicitly declared that
all Powers not expressly & particularly Delegated by the aforesagt@ution are
reserved to the several States to be, by them Exerci¥ed.”

Anti-Federalist opponents of the Constitution proposed a similar recommendatory

amendment during the Maryland Ratifying Convention, although it was not supported by

184“North Carolina Ratifying Convention” ifthe Roots of the Bill of Rightsd.
Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 968.

1854gouth Carolina Ratifying Convention” ifihe Roots of the Bill of Rightsd.
Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 756-57.

186 “New Hampshire Ratifying Convention” ifhe Roots of the Bill of Rightsd.
Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 760.
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the assembled delegates. During the Maryland Ratifying Convention, Antiakistder
proposed: “1. That Congress shall exercise no power but what is expresslyedielggat
this Constitution. By this amendment, the general powers given to Congréesfiogtt
and last paragraphs of the 8th sect. of art. 1, and the 2d paragraph of the 6th article, would
be in a great measure restrained; those dangerous expressions, by whichigiits,of
and constitutions, of the several states may be repealed by the laws of Cong@®s |
degree moderated; and the exercise of constructive powers wholly pretfénted.

The significance of Article Il of the Articles of Confederation as ardgled bill of
rights has been obscured. Although the Anti-Federalists repeatedly appethled t
liberties of the people, they were principally concerned with securing theegpug of
the people in the several states. The Federalists and Anti-Federdiestsddin the
relative allocation of power between the national government and the sevesldtate
ratification debate concerned the proper means of securing that allocation ofrptveer
text of the Constitution which would be agreeable to both the Federalists and Anti-

Federalists. The Anti-Federalists were unrepentant in seeking exphstitutional

67 «“Maryland Ratifying Convention” iThe Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 4 (New York: Chelsea House, 1980), 732. The constitutional amendment
proposed by the Maryland Anti-Federalists addresses two fundamental cofberns
Anti-Federalists were concerned that the national government would havehbetaid
repeal the constitutions of the several states, a concern remedied bytthe Ten
Amendment. The second concern, addressed by the Anti-Federalists, was that the
national government would have the authority to repeal the bills of rights secureal by t
several states. This concern which, like the Tenth Amendment, implicates thegaye
of the people in the several states was remedied by the Ninth Amendment. The Ninth
Amendment, no less than the Tenth Amendment, was primarily concerned with the
principle of federalism. This issue will be further examined in Chapter Three
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language for the sovereignty of the people in the several states. The unambiguous
constitutional language, which the Anti-Federalists sought, was not culled fiisrofbi
rights secured by the constitutions of the several states, but Artafléng Articles of
Confederation. During the ratification debate, the constitutional languagééhanti-
Federalists repeatedly invoked originated in Article 1l of the ArticleSarifederation.

The Anti-Federalists understood that the liberties of the people were contimgent
securing the sovereignty of the people of the several states.

When the First Congress convened on March 4, 1789, James Madison assumed the
responsibility for introducing amendments, to be ratified by the sevetes stallowing
approval by the First Congress. Madison pushed the amendments on an unenthusiastic
House of Representatives to the displeasure of his colleagues, who were congbhmed w
organizing the government created by the Constitution. For this reason, Madison did not
introduce his proposed amendments until June 8, 17@dmong the amendments
Madison recommended was a statement providing, “The powers not delegated by this

constitution, nor prohibited by it to the States, are reserved to the Statesivebpet®

188 Bernard Schwartz, “Commentary,” The Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 5 (New York: Chelsea House, 1980), 1006-1009.

189 James Madison, “Madison Introduces His AmendmentsThia Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980), 1028. This
provision would be preceded, as Article VIl of the Constitution, by an explicit
recognition of separation of powers: “The powers delegated by this copstiué
appropriated to the departments to which they are respectively distributbdt Huet
legislative department shall never exercise the powers vested irethéie& or judicial
nor the executive exercise the powers vested in the legislative or judicigierjadicial
exercise the powers vested in the legislative or executive departmeatisad’s
reconstructed Article VII was primarily concerned with demarcatiegconstitutional
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For many Anti-Federalists this amendment, proposed by James Madison intthe Firs
Congress and ratified as the Tenth Amendment, was effectively an abridgédights.

“It has been said,” Madison recounted, “that in the Federal Government [bill of
rights] are unnecessary, because the powers are enumerated,” inlABextéon 8 of
the Constitutiort’® “[I]t follows,” Madison continued, “that all [powers] that are not
granted by the constitution are retained,” by the people of the several statesh8
“great residuum” of the Constitution is “the rights of the people,” Madison expldiae
bill of rights cannot be so necessary as if the residuum was thrown into the hands of the
Government.” “| admit,” Madison conceded, “that these arguments are notyentirel
without foundation. . . .” [B]ut they are not conclusive,” Madison noted, “to the extent
which has been supposed.” “It is true,” Madison granted, “the powers of the General

Government are circumscribed, they are directed to particular objects,” tedinea
Article 1, Section 8 of the Constitution. Madison, like the Anti-Federalistsrof the
proposed Constitution counseled that the federal government could potentially, because
of its “discretionary powers,” assume general legislative authority not uhkke
governments of the several states. “[B]ut even if the Government keeps within those
limits,” Madison warned, “it has certain discretionary powers with redpabe means,

which may admit of abuse to a certain extent, in the same manner as the powers of the

structure, particularly separation of powers and federalism, in moreieigains. Article
VII of the current Constitution would be numbered as Article VIII.
170 3ames Madison, “Madison Introduces His Amendments,” 1028.
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State Governments under their constitutions may to an indefinite extent’> Matlison
cited Article I, Section 8, Clause 18 of the Constitution, the “necessary and proper”
clause. “This enables [the federal government] to fulfil every purpose,” Madison
explained, “for which the government was established.” “Now, may not the laws be
considered necessary and proper by Congress,” Madison speculated, “for ihesr to
judge the necessity and propriety to accomplish those special purposes whichythey ma
have in contemplation, which laws themselves are neither necessary nor proper . ..."

“I will state an instance,” Madison continued, “which | think in point, and proves that
this might be the case.” “The General Government has the right,” Madison obsesved, “t
pass all laws which shall be necessary to collect its revenue . . . .” “[T]es rioga
enforcing the collection,” Madison noted, “are within the direction of the Lagid . . .
" “[M]ay not general warrants be considered necessary for this purpoaéjsdh asked,
“as well as for some purposes which it was supposed at the framing of thetutionst
the State Governments had in vieW?"If there was reason for restraining the State
Governments from exercising this power,” Madison concluded, “there is like reason

restraining the Federal Government?”

71 Madison was almost certainly not concerned that his proposed amendment would
alter the allocation of authority between the national government and the statesal s
This probably explains why Madison did not hesitate to introduce such an amendment.
The provision would not weaken the federal government, merely restate in macé expl
terms the allocation of authority between the national government and theshalies
comforting Anti-Federalists, who were agitating for a second conetialtconvention.

This argument is set forth in Chapter Four.
172 James Madison, “Madison Introduces His Amendments,” 1030-31.
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“I find, from looking into the amendments proposed by the State conventions,”
Madison observed, “that several are particularly anxious that it should laeedein the
constitution, that the powers not therein delegated should be reserved to the several
States.” “Perhaps words which may define this more precisely than the ofhioé
whole instrument now does,” Madison thought, “may be considered as superfluous.” “I
admit they may be deemed unnecessary,” Madison opined, “but there can be no harm in
making such a declaration, if gentlemen will allow that the fact is seistél am sure |
understand it so,” Madison concluded, “and do therefore propoSé it.”

On August 18, 1789, the Committee of the Whole considered Madison’s proposed
amendment. Representative Thomas Tudor Tucker of South Carolina proposed to make
changes to Madison’s proposed amendment by prefixing to it “all powers beingdderive
from the people* Importantly, however, Tucker extended his motion in order to add
the word “expressly” to the proposed amendment, so that it would read “the powers not
expressly delegated by this constitutidfr’Strongly objecting, Madison argued, “it was
impossible to confine a Government to the exercise of express powers® “[T]here
must necessarily be admitted powers by implication,” Madison maintainedsSuhie

constitution descended to recount every minutia.” Madison recalled that such apropos

173 3ames Madison, “Madison Introduces His Amendments,” 1030-1033.

174 Thomas Tudor Tucker, “Select Committee and Committee of the WHdle,Roots
of the Bill of Rightsed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980),
1118.

1® Thomas Tudor Tucker, “Select Committee and Committee of the Whole,” 1118.

176 3ames Madison, “Select Committee and Committee of the WHdie, Roots of the
Bill of Rights ed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980), 1118.
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was supported by the Anti-Federalists, during the Virginia Ratifying Coiovemttut
“after full and fair discussion” they abandoned the eff6rRepresentative Roger

Sherman of Connecticut concurred with Madison, observing that “corporate bodies
are supposed to possess all powers incident to a corporate capacity, without being
absolutely expressed” Tucker disagreed, arguing that “every power to be expressly
given that could be clearly comprehended within any accurate definition of thalgener
power.””® Tucker’s motion was, however, defeated. Representative Daniel Carroll of
Maryland, proposed to affix “or to the people” to the end of the proposed amendment,
which was agreed to by the Committee of the Whl@he amendment was finally
adopted by the First Congress, and ratified by three-fifths of the sevéeal sthe

Tenth Amendment to the Constitution.

177 3ames Madison, “Select Committee and Committee of the Whole,” 1118.

178 Roger Sherman, “Select Committee and Committee of the Whole,” 1118.

1 Thomas Tudor Tucker, “Select Committee and Committee of the WHdle,Roots
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1118.

189 Daniel Carroll, “Select Committee and Committee of the Whdlke Roots of the
Bill of Rights ed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980), 1118.



CHAPTER THREE
NINTH AMENDMENT AS PROTECTION FOR THE UNWRITTEN
CONSTITUTION
The First Congress was sensitive to the concern that the addition of a bill of rights
might confer general legislative authority on the federal governmetitetefore,
included constitutional language securing, not only the sovereignty of the people in the
several states by means of the Tenth Amendment, but also the “rightsoréaihe
people.*® These rights, “retained by the people,” were secured in the Ninth Amendment
which provided that “[tlhe enumeration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the pé&plintike the Tenth
Amendment, which explicitly refers to powers reserved to the several, sket@dinth
Amendment does not explicitly, on its face, identify the origins of those righésriee
by the people.” Although the Tenth Amendment evidently secures the principle of
federalism, such is not the case with the Ninth Amendment.
Like the Tenth Amendment, however, the Ninth Amendment has its constitutional
origins in Article 1l of the Articles of Confederation: “Each Stateiretdts sovereignty,

freedom and independence, and every Power, Jurisdiction and right, which is not by this

181 3ames Madison, “Madison Introduces His Amendmeifftse’ Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980), 1027.
182y.S. CONST. amend. IX.
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confederation expressly delegated to the United States, in Congress ads&tbhe
term “rights retained by the people” was not a term of art, but its meangg wa
understood at the time of the adoption of the Ninth Amendffiéiihe “rights retained
by the people,” identified in the Ninth Amendment, originated from two principal
sources. The liberties of the people found their origins in natural rights theboygtit
John Locke’s influence was considerably limited, and the hereditary rights of
Englishmen. Natural rights theory posited the existence of natural rigidh w
individuals, in a state of nature, retained when entering political society. Tdaithey
rights of Englishmen were those historic rights and privileges, embodiedlawthand
charters of England, which the colonists received as an entailed inheritandbdrom
English constitutional traditiotf?

The “rights retained by the people” affirmed the principle of federalissause they
secured the liberties of the people in the several states, libertiesdsbgithe
sovereignty of the several states and, especially, the common law. The canlwhat
state constitutional and statutory protections, along with informal ameargs,
including the common law, formed an unwritten constitution. Especially important were
the trial by jury in civil and criminal cases, secured by the establish&ons of the

common law. These rights reinforced the authority of intermediate institutionssterye

'8 ART. OF CON. art. II.
184 Russell L. Caplaryirginia Law Review69 VA. L. REV. 223 (1982), 236.
185 CaplanVirginia Law Review227-28.
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the well-established beliefs, practices, and customs of these communitiegtwit
interference from the national government. This structure presupposed highly
decentralized society composed of what Robert Nisbet called "autonomous
associations*®®

While the Bill of Rights was intended to protect individual rights in several resspec
it was largely intended to safeguard the sets of beliefs, practices, amohseemprising
the unwritten constitution. These sets of beliefs, practices and, and custans we
“retained” by the people because they preexisted the American Constiauiteven,
the Articles of Confederation. The Ninth Amendment did not create new rightsror alte
preexisting rights, but secured the preexisting liberties of the people ievitralsstates
from federal encroachment. The Ninth Amendment provided that the liberties of the
people in the several states, especially the common law, would continue in foree unles
modified by the several states or the constitutional amendment process set Aotitie
V of the Constitution.

The Ninth Amendment is often cited as a source of federally enforceable rights
which, although not enumerated in the Constitution, could be made binding on the states.
This interpretation of the Ninth Amendment cannot be supported by the historical recor
The nature of the Ninth Amendment makes it awkward to incorporate, to make the Ninth
Amendment binding on the several states, by means of the Fourteenth Amendment. To

apply the Ninth Amendment to the states is to precisely eliminate its purposeute s

186 Robert NisbetThe Quest for Community: A Study in the Ethics of Order & Freedom
(San Francisco: Institute for Contemporary Studies, 1990).
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the liberties of the people in the several states; a purpose clearlydskeguhe Ninth
Amendment itself. It would be historically anachronistic for the fdaernarts to override
the authority of the several states by means of an amendment which was intended to
secure the authority of the people in the several states. It would be no more possible
incorporate the Ninth Amendment, than the Tenth Amendment.

The Federalists were not content to suggest that a bill of rights was nstargde a
government of limited powers. In Federalist No. 84, Alexander Hamilton funtheea
that, not only would a bill of rights be unnecessary in a form of government such as that
proposed by the Philadelphia Convention, but also dangerous. “I go further, and affirm,”
Hamilton argued, “that bill of rights, in the sense and to the extent they aradeater,
are not only unnecessary in the proposed constitution, but would even be dangerous” A
bill of rights “would contain various exceptions to powers not granted,” in Article |
Section 8 of the Constitution. “[A]nd on this very account,” Hamilton maintained,

“would afford a colourable pretext to claim more than were granted.”

In Hamilton’s view, the national government was a government of limited ppowers
not general powers. It would not be necessary, in a government of limited powers, to
protect the people of the several states against a potentially oppfes&irad
government by means of a bill of rights. He argued, however, that, with the addition of a
bill of rights, the national government could be interpreted as a government of general

powers, like the several states. A bill of rights would be “dangerous” becauee ¢nal
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government could plausibly exercise all authority, except those rights whieh we
expressly protected.

Hamilton did not suppose that a bill of rights would “confer a regulating power” on
the national government. He did not believe that the national government couideexerc
any authority beyond that conveyed in Article |, Section 8 of the Constitution. ldamilt
did argue, however, that “it is evident” that the addition of a bill of rights “wouldghr
to men disposed to usurp, a plausible pretence for claiming that power,” because such
men could argue that the federal government had authority to regulate atlsmattess
there was an express prohibition in the form of a bill of rights. Such designing men
“might urge with a semblance of reason,” Hamilton argued, “that the comstituight
not to be charged with the absurdity of providing against the abuse of an authority, which
was not given, and that the provision against restraining the liberty of theaffreded a
clear implication, that a right to prescribe proper regulations concerningsitintended
to be vested in the national government.” Hamilton argued that such a declaration would,
in fact, provide a pretext for reasonable regulation of the liberty of the preélss by
national government. “This may serve,” Hamilton concluded, “as a specimen of the
numerous handles which would be given to the doctrine of constructive powers, by the

indulgence of an injudicious zeal for bills of right§”

187 plexander Hamilton, “Federalist No. 84,” in Alexander Hamilton, John Jay, and
James Madisor he Federalist (The Gideon Editiomx. George W. Carey and James
McClellan (Indianapolis: Liberty Fund, 2001), 445-446.
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During his “State House Speech,” James Wilson also suggested that tienauddit
bill of rights would not only be redundant, but dangerous. Speaking to “that sacred
palladium of national freedom,” Wilson argued that not only would a formal declaration
protecting liberty of the press be “nugatory,” but “that very declaration might have be
construed to imply that some degree of power was given [to the national government],
since we undertook to define its exteHt”

Wilson’s argument was more thoroughly developed during the Pennsylvania
Ratifying Convention. “What harm,” Wilson asked, “could the addition of a bill of rights
do?” “If it can do no good,” Wilson answered, “I think that a sufficient reason to refuse
having any thing to do with it.” Wilson repeated his assertion, however, that a bill of
rights was not necessary because the Constitution proposed by the Philadelphia
Convention contemplated a national government of enumerated powers. Wilson added,
however, that a bill of rights, in his “humble judgment,” was not only unnecessary, but
“impracticable,” “improper,” “highly imprudent,” even “preposterous and dangéerdus
bill of rights would presuppose, in Wilson's view, that the national government was a
government not of limited powers, but a government of general powers. Such “a
proposition to adopt a measure that would have supposed that we were throwing into the
general government every power not expressly reserved by the peopléd’hawe been

“spurned at” with the “greatest indignation” by the Philadelphia Convention. “[T]he

188 James Wilson, “An Address to a Meeting of the Citizens of Philadelphi&ien
Roots of the Bill of Righted. Bernard Schwartz, vol. 3 (New York: Chelsea House,
1980), 529.
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attempt to have thrown into the national scale an instrument in order to evince that any
power not mentioned in the constitution was reserved,” Wilson further emphasized,
“would have been spurned at as an insult to the common understanding of mankind.”

“A bill of rights annexed to a constitution is an enumeration of the pawsesved,”
Wilson observed. Wilson was thoroughly unconvinced that a properly constructed
constitution required, in addition to an enumeration of delegated powers, an enumeration
of rights reserved to the people. “Is it a maxim in forming government,” Wilsioeda
“that not only all the powers which are given, but also that all those which aneegise
should be enumerated?” An enumeration of the powers of the national government would
necessarily be inconsistent with an enumeration of rights reserved to the ffesnpié
of rights were added to the Constitution, the national government would be presumed to
be a government of general powers in the same way the governments otthésates
were governments of general powers. Like the state governments, thelnationa
government would be presumed to have the authority to exaryysmwer not reserved.
Wilson maintained, “If we attempt an enumeration, every thing that is not enactherat
presumed to be given. The consequence is, that an imperfect enumeration would throw
all implied power into the scale of the government, and the rights of the people would be
rendered incomplete.” If an enumeration of rights reserved by the peoplenmersed to
the proposed Constitution, it would be reasonable to interpret the

Constitution as a government of general powers which had the authority to encroach

upon those rights not specifically enumerated.
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Wilson remained thoroughly unconvinced that a complete enumeration of the rights
reserved to the people of the several states would be even practicable. “[W}® wi
bold enough, “Wilson asked, “to undertake to enumerate all the rights of the people?”
“Enumerate all the rights of men! | am sure,” Wilson stated, “that no geatiemthe
late Convention would have attempted such a thing.” If the Philadelphia Convention
attempted to enumerate the rights reserved to the people, it would be nothing less than
act of hubris. An enumeration of rights reserved to the people would not only be
“impracticable,” but even dangerous. Because a complete enumeration of the rights
reserved by the people would be necessarily imperfect, the addition of a ighitsfto
the Constitution proposed by the Philadelphia Convention would render those rights not
included in the enumeration particularly vulnerable to invasion by the powers of the
national government. “[W]hen the attempt to enumerate them is made,” Wilson
cautioned, “it must be remembered that if the enumeration is not complete, exgerythi
not expressly mentioned will be presumed to be purposely omitted.” “[A] bill lofsrig
would have been improperly annexed to the federal plan,” Wilson explained, “and for
this plain reason that it would imply that whatever is not expressed was giveh,isvhic
not the principle of the proposed constitution.”

A complete enumeration of the rights reserved by the people would be necessarily
imperfect. “So it must be with a bill of rights,” Wilson maintained, but “an omissi
stating the powers granted to the government, is not so dangerous as an omission in

recapitulating the rights reserved by the people.” An enumeration of thegpoive
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government would render the implied powers of government imperfect. “[A]n imperfect
enumeration of the powers of government,” Wilson explained, “reserves akampl
power to the people; and by that means the constitution becomes incomplete.” In
Wilson's view, the liberty of the people would be better preserved by enumehating t
powers of government rather than enumerating the rights reserved by the fjgode
much safer,” Wilson concluded, “to run the risk on the side of the constitution; for an
omission in the enumeration of the powers of government is neither so dangerous nor
important as an omission in the enumeration of the rights of the pédple.”

Thomas M’Kean concurred with his colleague’s exegesis of the constituigomal
“[1]t has already been incontrovertible shown that on the present occasion aigititsf r
was totally unnecessary,” Thomas M’Kean concurred, “and that it might be paoced
with some inconveniency and danger, if there was any defect in the attemphterate
the privileges of the peoplé® “[I]t would be idle,” M’Kean continued, “to countenance
the idea that any other powers were delegated to the general government than thos
specified in the constitution itself, which, as | have before observed amountstmdac
bill of rights—a declaration of the people in what manner they choose to be governed.”

During the South Carolina Ratifying Convention, James Lincoln decried the absenc
of a bill of rights, particularly liberty of the press. Lincoln “would be glad to kadw,

in this Constitution, there is total silence with regard to liberty of the piesgs not

189 James Wilson, “Pennsylvania Ratifying ConventionTire Roots of the Bill of
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forgotten, which Lincoln believed to be “impossible.” “Then it must have been,” Lincoln
concluded, “purposely omitted; and with what design, good or bad, he felt the world to
judge.” “The liberty of the press was,” in Lincoln’s view,” the tyrant’s sgeu+it was
the true friend and firmest supporter of civil liberty . . . .” “Why,” Lincotked, “pass it

by in silence?” “Why was not this Constitution,” Lincoln continued, “ushered in with
the bill of rights?” “Are the people,” Lincoln asked,” to have no right§?”

Charles Cotesworth Pinckney sought to answer Lincoln’s objections concerning the
absence of a bill of rights, and, in particular, protection for liberty of the presth “W
regards to liberty of the press,” Pinckney answered, “the discussion of tiee wed not
forgotten by members of the Convention.” “It was fully debated,” Pinckney noted, “and
the impropriety of saying any thing about it in the Constitution clearly evedkhtike
his Federalist colleagues, Pinckney believed protection for liberty of theweass
unnecessary in a government of limited powers. “The general governmerwkhey
observed, “has no powers but what are expressly granted to it . . . .” “[l]t therefore
Pinckney concluded, “has no power to take away the liberty of the press.” The greater
significance of Pinckney’'s argument, however, is his belief that libéttyegoress was
protected by the several state constitutions. Pinckney identified the righptotbeted
as one which was in the province of the several states. Pinckney further argueel that t
addition of a bill of rights could, in due course, convey general authority to the national

government. “That invaluable blessing, which deserves all the encomiums thengentle

191 James Lincoln, “South Carolina Ratifying ConventionThe Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 744-745.
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has justly bestowed upon it,” Pinckney observed, “is secured by all our stateutiomstit
....."“[T]o have mentioned it,” Pinckney continued, “in our general Constitution would
perhaps furnish an argument, hereatfter, that the general government hadoa right
exercise powers not expressly delegated to it.” “For the same reason,” Rifither

argued, “we had no bill of rights inserted in our Constitution; for, as we might
perhaps have omitted the enumeration of some of our rights, it might hereatiet e s
had delegated to the general government a power to take away such of our rights as w
had not enumerated . . . .” “[B]y delegating express powers,” Pinckney concluded, “we
certainly reserve to ourselves every power and right not mentioned in the
Constitution.*®? The context of Pinckney’s remarks to the South Carolina Ratifying
Convention suggest that he was concerned that, if a bill of rights were annelxed to t
Constitution, federal law would supersede the authority of the several stpesady
with regard to matters traditionally recognized by the state constis#ttmatters such as
liberty of the press, religious liberty, and criminal procedure, espgtil by jury.

During the Virginia Ratifying Convention, Edmund Randolph expressed a similar
view: the rights which the Anti-Federalists wanted to protect were those regitdgnized
by state constitutions, state laws, and the common law. Federaliststieatrthe
addition of a bill of rights would give the national government a pretense to invade those

rights secured by the several states. Randolph, speaking to the trial by julyancti

192 Charles Cotesworth Pinckney, “South Carolina Ratifying Conventiomh&Roots
of the Bill of Rightsed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980),
745-746.
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criminal cases, noted, “The trial by jury in criminal cases is secureiyil cases it is
not so expressly secured as | should wish it . . . .” “[B]ut it does not follow,” Randolph
continued, “that Congress has the power of taking away this privilege, which is secured
by the constitution of each state, and not given away by this constitution.” Randolph
reassured his colleagues, “I have no fear on this subjf&@g&cause the form of
government proposed by the Philadelphia Convention was to be a government of limited
powers, it could not encroach on those rights which came within the preview of the
several states. The addition of a bill of rights, which was supported by Antiglistie
may, in fact, give the federal government authority to regulate thoseigkty secured
by the several states.

When the North Carolina Ratifying Convention convened, James Iredell wasctharge
with the responsibility for representing the Federalist position. “Of wiegt Uredell
asked, “can a bill of rights be in this Constitution, where the people expresdyedecl
how much power they do give, and consequently retain all they do not?” “It is a
declaration of particular powers by the people to their representativedglllanswered,
“for particular purposes.” Iredell compared the power vested in the nationahgoamr
by the people with “a great power of attorney.” “[N]Jo power,” Iredell conténtan be
exercised [by the national government] but what is expressly given” by the pg&idle
any man,” Iredell asked, “ever hear, before, that at the end of a power négpttorvas

said that the attorney should not exercise more power than was there givérFbim?

193 Edmund Randolph, “Virginia Ratifying Convention” Tine Roots of the Bill of
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this reason, Iredell argued a bill of rights was not only “unnecessary” acwhtjruous,”
it was “absurd and dangerous.” A complete enumeration of rights, not surrendered by the
Constitution, would be impossible by even a man of the greatest “ingenuity.” @dg m
Iredell insisted, “could enumerate all the individual rights not relinquishedidy t
Constitution.” “What would be the plausible answer of the government,” Iredell agke
“any of the omitted rights should be invaded . . . ?” Iredell concluded that the response
would be:

We live at a great distance from the time when this Constitution was established.

We can judge of it much better by the ideas of it entertained at the time, than by

any ideas of our own. The bill of rights, passed at that time, showed that the

people did not think every power retained which was not given, else this bill of
rights was not only useless, but absurd. But we are not at liberty to charge an
absurdity upon our ancestors, who have given such strong proofs of their good
sense, as well as their attachment to liberty. So long as the rights endnrerate

the bill of rights remain unviolated, you have no reason to complain. This is not

one of them.

If the Philadelphia Convention “had formed a general legislature, with undefined
powers, a bill of rights would not only have been proper,” Iredell conceded, “but
necessary . ...” In such a government, a bill of rights “would have then operated as an
exception to the legislative authority in such particulars.” “[W]here theyawers of a
particular nature, and expressly defined,” Iredell warned, “a bill ofgighght operate as
a snare rather than a protectidf”

Samuel Johnston uttered a similar sentiment. “[T]he gentlemen,” Johnston noted,

“says that a bill of rights was necessary.” “It appears to me,” Johnston redptthde it

194 James Iredell, “North Carolina Ratifying ConventionTine Roots of the Bill of
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would have been the highest absurdity to undertake to define what rights the people
of the United States were entitled to; for that would be as much as to say tkey wer
entitled to nothing else.” “Every right,” Johnston continued, “could not be enumerated,
and the omitted rights would be sacrificed, if security arose from an enumnérétihe

Congress,” Johnston concluded, “cannot assume any other powers than those
expressly given them, without palpable violation of the Constitufith.”

The Anti-Federalist argument was further strengthened, and the Fetdergliment
further undermined, by the presence in the Constitution of what The Federal Farmer
labeled a “partial bill of rights**® Article I, Section 9 of the Constitution placed certain
limitations on the power of the national government. Under Article I, Section 9, Csengres
was prohibited, among other things, from suspending the privilege of the writ of habeas
corpus, except in cases of rebellion or invasion, passing bills of attainder and ex post
facto laws, and granting titles of nobility. Further limitations on the power of the
national government were found scattered throughout the text of the Constitutiole Arti

I, Section 10 prohibited the states, among other things, from passing bills of atteinde

195 samuel Johnston, “North Carolina Ratifying ConventionTlie Roots of the Bill of
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ex post facto laws, impairing the obligation of contracts, and grantingdfttesbility.*®
Article 111, Section 2 of the Constitution guaranteed the right to trial by pxgept in

cases of impeachment, in the state where the crime was comifitteticle 111,
Section 3 explicitly defined treason as levying war against the UnigesSor giving
aid and comfort to the enemy. Corruption of blood, an ancient penalty for treason, was
unambiguously prohibited, and a person could not be convicted without the testimony of
two witnesse$?°

Alexander Hamilton, in Federalist No. 84, cited this abridged bill of rights to support
his position that a bill of rights was not necessary in the proposed Constitutioas “It
been upon different occasions remarked,” Hamilton noted, “that the constitutions of
several of the states,” such as the constitution of New York, “are in a similar
predicament,” containing no bills of rights. “And yet,” Hamilton continued, “thegpers
who in this state oppose the new system, while they profess an unlimited adnfoati
our particular constitution, are among the most intemperate partisandlaffaights.”
The Anti-Federalists, “to justify their zeal in this matter,” argued thatonstitution of
New York “contains in the body of it, various provisions in favor of particular privilege
and rights, which, in substance, amount to the same thing,” a bill of rights. The Anti-

Federalists also argued, according to Hamilton, “that the constitution [of ey Y

%®U.S. CONST. art. |, §10.
U.S. CONST. art. Ill, §2.
?%U.S. CONST. art. Ill, §3.
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adopts, in their full extent, the common and statute law of Great Britain, by which ma
other rights, not expressed, are equally secured.”

Hamilton’s response was that the Constitution, proposed by the Philadelphia
Convention, contained “a number of such provisions,” including those embedded in
Article 1, Section 9. “It may well be a question,” Hamilton observed, “whetteset are
not, upon the whole, of equal importance with any which are to be found in the
constitution of this state.” “The establishment of the wrihalbeas corpugshe
prohibition ofex post factéaws, andriTLES OF NOBILITY, to which we have no
corresponding provisions in olstate]constitutionare,” Hamilton suggested, “perhaps
greater securities to liberty than any it contaifs Hamilton's argument, however, was
unpersuasive to Anti-Federalists who believed that the presence of this abritged bi
rights in the Constitution was even more evidence that the proposed national government
was too powerful. Why was it necessary, Anti-Federalists asked, to place such
protections in the Constitution if it was, in fact, a government of enumerated pewers a
the Federalists contended?

“By the state constitutions,” The Federal Farmer observed, “certain hgiasbeen
reserved to the people; or rather, they have been recognized and establishel in a suc
manner, that state legislatures are bound to respect them, and to make no lawsgnfring
on them.” “The state legislatures,” he noted, “are obliged to take notice oflghefbi

rights of their respective states.” “The bills of rights, and the statdiwtiosns,” The

201 Alexander Hamilton, “Federalist No. 84,” 442-443.
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Federal Farmer continued, “are fundamental compacts only between those who
govern, and the people of the same state.”

“In the year 1788,” he observed, “the people of the United States make a federal
constitution, which is a fundamental compact between them and their federal witers
“in the nature of things, cannot be bound to take notice of any other compact.” “It would
be absurd,” The Federal Farmer agreed, “for them, in making laws, to look owesrthirt
fifteen, or twenty state constitutions, to see what rights are estabdishaddamental,
and must not be infringed upon, in making laws in the society.” “It is true,” The Federal
Farmer noted, “they would be bound to do it if the people in their federal compact, should
refer to the state constitutions, recognize all parts not inconsistent witdtral
constitution, and direct their federal rulers to take notice of them accordouglihis is
not the case, as the plan stands at present . . . .” It would be “absurd,” he conceded, that
“so unnatural an idea” be considered. “If there are a number of rights estalbystiee
state constitutions, and which will remain sacred,” however, “the generahgomet is
bound to take notice of them—it must take notice of one as well as another . . . .” “If
unnecessary to recognize or establish one by the federal constitution,” tHeedetalist
argued, “it would be unnecessary to recognize or establish another by it.”

“If the federal constitution,” The Federal Farmer continued, “is to be construed so far
in connection with the state constitutions, as to leave the trial by jury in aigésafor
instance, secured; on the same principles it would have left the trial by jcriyninal

causes, the benefits of the writ of habeas corpus, etc. secured . . . .” “[T|hapcibs
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the same footing,” he observed, “they are the common rights of Americans, and have
been recognized by the state constitutions: But the convention found it necessary to
recognize or re-establish the benefits of that writ, and the jury trialnmnai cases,” in
Article 1, Section 9 of the Constitution. “As &x post factéaws, the convention has
done the same in one case, and gone further in another,” prohibiting the several state
from passing ex post fact laws in Article I, Section 10.

The Federal Farmer thought Article I, Section 9 of the Constitution, which he
christened a “partial bill of rights,” did not provide for the liberties of thappee liberties
secured in state constitutions, state statutes, and the common law. A8mt&idn 9 of
the Constitution “establish[ed] certain principles as part of the compact upam tivlic
federal legislators and officers can never infringe.” Article |, i®ad, prohibited the
federal government from, among other things, suspending the privilege of the writ of

habeas corpus, except in cases of rebellion or invasion, passing bills of attachder a
ex post facto laws, and granting titles of nobifftyHe did not, however, consider these
to be the only liberties of the people which were “valuable and sattade repeatedly
underscored liberties established by the common law, especially liberty oéfise pr
religious liberty, and criminal procedure, especially trial by jury of thmage. The

Federal Farmer's skepticism regarding whether the Constitution predesuaght to

202 The Federal Farmer, “Letters from The Federal Farmer IV,” 248.

233 The Federal Farmer, “Letters from The Federal Farmer XVTtie Complete Anti-
Federalist ed. Herbert J. Storing, vol. @bjections of Non-Signers of the Constitution
andMajor Series of Essays at the Outg€thicago: University of Chicago Press, 1981),
327.
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jury trial in civil cases, which was recognized in the state constitutiorendaed to other
rights not specifically singled out for protection in the federal Constitutien. H
concluded, “On the whole, the position appears to me to be undeniable, that this bill of
rights ought to be carried further, and some other principles established, asfdipar
fundamental compact between the people of the United States and their fedexal rule

The Federal Farmer later returned to the “partial bill of rights“The first point
urged, is,” he resumed, “that all power is reserved not expressly given, tiailpar
enumerated powers only are given, that all others are not given, but resedvtdgtat
is needless to attempt to restrain congress in the exercise of powgprssheygs not.”
“This reasoning is logical,” he conceded, “but of very little importance icéhamon
affairs of men; but the constitution does not appear to respect it even in anyhgew.”
proceeded to examine several clauses in the Constitution to illustrate higargum
Article I, Section 9 provided that no title of nobility would be granted by Congress “Wa
this clause omitted,” The Federal Farmer asked, “what power would congves® ha
make titles of nobility?” “[[Jn what part of the constitution,” he asked, “wdhlely find
it?” “The answer must be,” The Federal Farmer speculated, “that congrekkivave no
such power—that the people, by adopting the constitution will not part with it.” “Why
then by a negative clause,” he asked, “restrain congress from doing whbatd have
no power to do?” “This clause, then,” The Federal Farmer concluded, “must have no

meaning, or imply, that were it omitted, congress would have the power in question,

204 The Federal Farmer, “Letters from The Federal Farmer IV,” 245-251.



132
either upon the principle that some general words in the constitution may be soembnstr
as to give it, or on the principle that congress possess the powers not expressiygres
“But this clause,” the leading Anti-Federalist noted, “was in the confedeyand is said
to be introduced into the constitution from very great caution.” “Even a cautionary
provision,” he continued, “implies a doubt, as least, that it is necessary; and thso i
case, clearly it is also alike necessary in all similar ones.” “Thefgears to be,” The
Federal Farmer concluded, “that people in forming the confederation, and the convention,
in this instance, acted, naturally, they did not leave the point to be settled by general
principles and logical inferences; but they settle the point in a few words, amiaoall
read then at once understand them.”

The Federal Farmer, noted again, “The jury trial in criminal causes, andnibii bé
the writ of habeas corpus, are already as effectively establishey aktha fundamental
or essential rights of the people of the United States. This being the case,adopting
a federal constitution do we now establish these, and omit all others, at leastemith a
exceptions, such as agreeing there shall be no ex post facto laws, no titles of nobility
&c.” He remained apprehensive that “the people, thus establishing some fesyaigght
remaining totally silent about others similarly circumstanced, the intigircandubitably
is, that they mean to relinquish the latter, or at least feel indifferent atleoof’tRor this
Anti-Federalist, this state of affairs could lead to the conclusion that the pegople
establishing a national constitution, only enumerated those rights which theyebeli

were “valuable and sacred.” For this reason, “the people especially hageg lbeght



133

to go through enumerating and establish particularly all the rights of individvaltsh
can by any possibility come into question in making and executing federal laws.”

The Federal Farmer was aware, however, that there may be advantages to
enumerating several particular liberties of the people that wererleigh regard.
“People, and very wisely too,” he noted, “like to be express and explicit about their
essential rights, and not to be forced to claim them on the precarious and unasicertaine
tenure of inferences and general principles,” such as a general tieclaezuring rights
retained by the people, “knowing that in any controversy between them and their ruler
concerning those rights, disputes may be endless, and nothing certain . . . .” “But
admitting, on the general principle, that all rights are reserved of coursd are not
expressly surrendered, the people could with sufficient certainty,” hessadgéassert
their rights on all occasions, and establish them with ease,” through al gtateraent
securing those rights retained by the people. “[S]till,” he noted, “thernafarge
advantages in particularly enumerating many of the most essentialragatsed in all
cases; and as to the less important ones, we may declare in general teaig)dhat
expressly surrendered are reserved.” The Federal Farmer was dieadelctaration,
securing the rights retained by the people, did not create new rights, but merel
maintained those rights which preexisted the federal Constitution, securatkin st
constitutions, statutes, and the common law. “We do not by declarations change the

nature of things, or create new truths,” The Federal Farmer declared, “pivteve
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existence, or at least establish in the minds of the people truths and princiglesheki
might never otherwise have thought of, or soon forgot.”

The Federal Farmer proceeded to catalogue those rights, those “truthnenuqs;’
which the people might soon forget. Those rights of the people derived from the English
legal and constitutional tradition, including the common law. “[W]e discern npertai
rights,” he noted, “as the freedom of the press, and the trial by jury, &ch wWiegeople
of England and of America of course believe to be sacred, and essential to thieal poli
happiness . . . 2% The Federal Farmer catalogued a list of rights derived from state
constitutions, statutes and the common law: the trial by jury in criminal and asasc
that no man shall be held to answer to any offense, till the same be fully desetioag t
that no man shall furnish evidence against himself; that no person shall be triegl for an
offense until he is first indicted by a grand jury; that every persontsnadi the right to
face his accusers; that every person shall have the right to produce proof of his
innocence; that every person shall have the right to justice without delay] {eisahs
shall have the right to be secure from all unreasonable searches and s¢itheies
persons, houses, papers, and effects; that all warrants shall be supported doydodt,
no person shall be exiled except by the judgment of his peers or the law of tA® land.
These rights identified by The Federal Farmer, and many other Antrigfistie were the
rights of Americans inherited from the English constitutional tradition, whete w

secured in the several states, primarily through the common law.

205The Federal Farmer, “Letters from The Federal Farmer XVI,” 324-326.
206 The Federal Farmer, “Letters from The Federal Farmer IV,” 249.
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The Federal Farmer proceeded with an extended discussion examining ththreat
liberty of the press from the national government. The liberty of the presseand fr
speech, was like many other rights of the people in the several states, sec¢heed by
maxims of the common law. He argued that the national government may udeles Ar
[, Section 8 authority to lay and collect taxes as a means of regulating bbéne press:

All parties apparently agree, that the freedom of the press is a fundamental
right, and ought not to be restrained by any taxes, duties, or in any manner
whatever. Why should not the people, in adopting a federal constitution, declare
this, even if there are only doubts about it. But, say the advocates, all powers not
given are reserved:—true; but the great question is, are not powers given, in the
exercise of which this right may be destroyed? The people's of the priaiens cl
to a free press, is founded on the fundamental laws, that is compacts, and state
constitutions, made by the people. The people, who can annihilate or alter those
constitutions, can annihilate or limit this right. This may be done by giving
general powers, as well as by using particular words. No right claimed ainder
state constitution, will avail against a law of the union, made in pursuance of the
federal constitution: therefore the question is, what laws will congress higye a r
to make by the constitution of the union, and particularly touching the press? By
art. 1, sect. 8. congress will have power to lay and collect all kinds of taxes
whatever . . . Printing, like, all other business, must cease when taxed beyond its
profits; and it appears to me, that a power to tax the press at discretion, is a power
to destroy or restrain the freedom of it.

In the context of this study, the importance of The Federal Farmer'semgum
concerning the dangers to liberty of the press lies not in its emphasis oduadinghts
as such, but its emphasis on the danger that the liberty of the press, sechessevetal
states, could be infringed by the federal government. For The FederarFtdrenliberty
of the press was a right which could be annihilated or limited and, presumably, expanded
by the people through their state constitutions. The power of the national government

under the proposed Constitution threatened the autonomy the states exercised gver libert
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of the press. The laws of the national government could be manipulated in suchsa way a
to threaten the liberty of the press, which was secured by the severabststiutions,
state statutes, and common law. Like the broader Anti-Federalist argas® the
necessity of a bill of rights, The Federal Farmer was concerned witHdhea @owers
of the national government and its impact on the sovereignty of the people in the several
states.

The Federal Farmer did believe that “in construing the federal constitutiooyld w
not be only impracticable, but improper to refer to the state constitufidngie state
constitutions, in The Federal Farmer’s view “are entirely distinct ingnsrand inferior
acts . . ..” “Besides,” he continued, “by the people’s now establishing certain
fundamental rights, it is strongly implied, that they are of opinion that they would not
otherwise be secured as part of the federal system, or be regarded in tHesystisraas
fundamental.” “Further,” he continued, “these same rights, being estabbglibe state
constitutions, and secured to the people, by recognizing them now, implies, that the
people thought them insecure by the state establishments, and extinguished and put afloat
by the new arrangement of the social system, unless reestablished.”dEnal Farmer
continued, “the people, thus establishing some few rights, and remaining togaity sil
about others similarly circumstanced, the implication indubitably is, thaintieey to

relinquish the latter, or feel different about them.” It will be concluded thheipeople

207 The Federal Farmer, “Letters from The Federal Farmer XVI,” 326-27.
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of the several states, in establishing the Constitution, “proceed to enumerat@ahbiishes
some of them,” “they have established all which they esteem valuable aed.’s40n
every principle, then, the people especially having began,” he argued, tought
through enumerating, and establish particularly all the rights of individualsh warc
possible come in question in making and executing federal laws.”

“General powers,” The Federal Farmer concluded, “carry with them irteidames,
and the means necessary to the end.” The proposed Constitution, for example, gives the
national government the authority to raise and support an army. “In the exertisseof t
powers,” he asked, “is there any provision in the constitution to prevent quadgring
soldiers on the inhabitants?” “Perhaps,” The Federal Farmer speculated oitissopis
in some of the state constitutions might provide a barrier between the individual and the
national government.” “But,” he warned, “the state constitutions, which ark éomch
inferior in their operation, and can have no control over the federal government—had
noticed several rights, but had been totally silent about this exemption—that they had
given general powers relative to the subject, which, in their operation, regigatipyed
the claim.” “[I]t is fit and proper to establish,” The Federal Farmer cmled, “beyond
dispute, those rights which are particularly valuable to individuals, and essettial t
permanency and duration of free government.” The Federal Farmer beliet#gbtha
safest manner to secure the liberties of the people was to particularlyrateuthese
rights which may be infringed to by the authority of the federal governnrehtnelude

a residuary clause, not unlike Article Il of the Articles of Confedenasecuring the
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rights retained by the people of the several states included in state comstjtstatutes,
and common la?®

Other Anti-Federalists echoed The Federal Farmer's theme. Why, tleely askr
and over, is an abridged bill of rights necessary in a constitution of enumerated’powe
“Besides, it is evident,” Brutus exclaimed, “that the reason here adsiga®enot the true
one, why the framers of this constitution omitted a bill of rights . . . .” “[l]f it hachfiee
Brutus argued, “they would not have made certain reservations, while théy aatéted
others of more importance.” “We find they have,” Brutus commenting on Article |
Section 9, “declared, that the writ of habeas corpus shall not be suspended, unless in
cases of rebellion—that no bill of attainder, or ex post facto law, shall be patstdo
title of nobility shall be granted by the United States, &c.” “If every timgch is not
given is reserved,” Brutus asked, “what propriety is there in these extep Article I,
Section 9]?” “Does this constitution,” Brutus wondered, “any where grant the pdwer
suspending the habeas corpus, to make ex post fact laws, pass bills of attaindat, or g
titles of nobility?” “It certainly does not,” Brutus noted, “in express teffithe only
answer that can be given is,” Brutus reacted, “that these are impllezl general powers
granted. With equal truth it may be said, that all the powers, which bills of riginti gua
against the abuse of, are contained or implied in the general ones granted by this

constitution.” “So far it is from being true, that a bill of rights is less re=agsn the

208 The Federal Farmer, “Letters from The Federal Farmer XVI,” 327-330.
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general constitution than in those of the states,” Brutus concluded, “the costrary i
evidently the truth.”

“Brutus believed “the most express and full declaration of rights” should have been
admitted to the proposed Constitution. “But on this subject,” Brutus observed, “there is
almost a complete silence.” “From these observations,” Brutus reiteratagpaars, that
in forming a government on its true principles, the foundation should be laid in the
manner | before stated, by expressly reserving to the people such of sbatrasatural
rights, as are necessary to be parted with.”

Although Brutus spoke of “essential natural rights,” he specifically, whentiigiag
particular rights, gave examples from the English constitutional andttadélon, the
hereditary rights of Englishmen. “Those who have governed,” Brutus writes, bleave
found in all ages ever active to enlarge their powers and abridge the public’liberty
“This,” Brutus continues, “has induced the people in all countries, where any sense of
freedom remained, to fix barriers against the encroachments of thes: ithe country
from which we derived our origin, is an eminent example of this. Their Magna&aita
bill of rights have long been the boast, as well as the security, of that natiatu Br
continues his historical account by observing that these liberties of the pe®glkecured
by state constitutions and bills of rights. “I need say no more,” Brutus observes, “I
presume, to an American, than, that this principle is a fundamental one, in all

constitutions of our own states . . . .” “[T]here is not one of them,” Brutus concluded,
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“but what is either founded on a declaration or bill of rights, or has certain express
reservation of rights interwoven in the body of them.” For Brutus, those rights which he
deemed “essential natural rights” were liberties, derived from thedbngbnstitutional
and legal tradition, which were embodied in state constitutions and bills of31gBisch
liberties of the people could only be secured if the national government did not have the
authority to disparage the sovereignty of the people in the several states.

A Democratic Federalist proffered one of the common objections to the proposed
Constitution, that the national government would disparage the unwritten maxims
established at common law. Like many other Anti-Federalists, A Demoéedieralist
was primarily concerned with trial by jury. A Democratic Federatisk notice that
Article Ill, Section 2 of the Constitution provided that, “The judicial power shkadirel
to ALL CASESIn law andequity, arising under this constitution.” “It is very clear,” A
Democratic Federalist observed, “that under this clause, the tribunal onhitieel States,
may claim a right to the cognizance of all offenses againgiaheral governmenpand
libelswill not be properly excluded.” “Nay, those offences may be by them construed, or
by law declared,” A Democratic Federalist warnedisprision of treasoran offense
which comes literally under their express jurisdiction.” “Where is therlJefnocratic
Federalist asked, “the safety of our boasted liberty of the press?” “And iagb®ta

conflict of jurisdictionbetween the courts of the United States, and those of the several

209 Brytus, “Essays of Brutus II” ithe Complete Anti-Federaljstd. Herbert J.
Storing, vol. 20bjections of Non-Signers of the ConstitutgmrdMajor Series of Essays
at the Outset(Chicago: University of Chicago Press, 1981), 372-376.
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Commonwealths, is it not east to foresee,” A Democratic Federalist,askach of
the two will obtain advantage?”

A Democratic Federalist proceeded to “the most important objection to thelfedera
plan,” that the proposed Constitution would abolish the trial by jury in civil casess Jame
Wilson, A Democratic Federalist noted, supposes that this objection is fmade
disingenuous form. . .” “It seems to me that Mr. Wilson’s pretended answer,” A
Democratic Federalist replied, “is much mdisingenuoushan the objection itself,
which | maintain to be strictly founded in fact.” Wilson argued that those edsel are
tried by a civil jury vary among the several states. It would have beendicpide, in

Wilson’s view, to provide a general rule for trial by jury in civil casedlerseveral
states. A Democratic Federalist believed Wilson’s argument wate TufiA] reference
might easily have been made to tmenmon law of EnglantiA Democratic Federalist
argued, “which obtains through every State . . . .”

A Democratic Federalist further charged, “I have it in my power to proveittussr
the proposed Federal Constitutitime trial of facts in civil cases by a jury of the Vicinage
is entirely and effectually abolished, and will be absolutely impractic¢dblsas a
common maxim of the law that questions of fact were referred to the jury otthage.

A Democratic Federalist asked for an explanation, “[W]hat is meaappgllate

jurisdiction as to law anthctwhich is vested in the superior court of the United States?”
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A Democratic Federalist explained that the tappealincludes the fact as well as
the law. This interpretation, if correct, would preclude trial by jury in cagles. “An
appeal” A Democratic Federalist noted, “is a thing unknown to the common3tiv.”

During the state ratifying conventions, the Anti-Federalists sought to exp#oit t
weakness in the Federalist argument. During the Pennsylvania Ra@fgmgention,
John Smilie introduced the Anti-Federalist argument, asking why a partiaf bgjhts
was necessary if the national government was, as the Federalisgtd,agyovernment of
limited powers. “It seems,” Smilie observed, “that the members of the fedenzention
were themselves convinced, in some degree, of the expediency and propriety of a bill of
rights, for we find them expressly declaring that the writ of habeas carnplthe trial by
jury in criminal cases shall not be suspended or infringed.” “How does this indeed agre
Smilie asked, “with the maxim that whatever is not given is reserved?” “Dnoes it
rather appear from the reservation of these two articles,” Smilie codtittbhat
everything else, which is not specified, is included in the powers delegated to the
government?” Smilie maintained that the protection afforded the writ of hatgasc
and trial by jury in criminal cases “must prove the necessity of a full guictiex
declaration of rights,” without which the federal government would have an

indeterminate measure of authority, save only those rights expressiyersse

219 A Democratic Federalist, “Essay of a Democratic FederalisThasnComplete Anti-
Federalist,ed. Herbert J. Storing, vol. Bennsylvania(Chicago: University of Chicago
Press, 1981), 59-60.

11 30hn Smilie, “Pennsylvania Ratifying Convention'Tihe Roots of the Bill of Rights
ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 645.
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Robert Whitehill remained equally unconvinced: “[N]o satisfactory reasogdias
been offered for the omission of a bill of rights,” despite the argument propounded by the
Federalists that a declaration of rights was not necessary in a goverhmemnnerated
powers, such as that proposed by the Philadelphia Convention. “[O]n the contrary,”
Whitehill rejoined, “the honorable members are defeated in the only pretext whych the
have been able to assign, that everything which is not given is excepted, for we have
shown that there are two articles expressly reserved, the writ of habeas aond the
trial by jury in criminal cases, and we have called upon them in vain to reconsile thi
reservation with the tenor of their favorite proposition.” “[T]hose exceptions, téti
argued, “prove a contrary sentiment to have been entertained by the very fshthers
proposed Constitution.” [A]Jccording to their principle,” Whitehill suggested, “the
reservation of the habeas corpus, and trial by jury in criminal cases, neagftegrbe
construed to be the only privileges reserved by the people.” “[I]t will not,” &kHiit
hoped, “any longer be alleged that no security is requisite” because the @ionsist a
government of limited powers. “For if there was danger,” Whitehill asked, “in tampt
to enumerate the liberties of the people, lest it should prove imperfect and destructi
how happens it that in the instances | have mentioned, that danger has been incurred?”
Whitehill maintained that the reservation of rights, such as the priviletpe oirit of
habeas corpus and trail by jury in criminal cases, “effectively destitge Federalist
argument. “[T]he argument of difficulty which has been drawn from the attempt to

enumerate every right,” Whitehill maintained, “cannot not be urged against the
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enumeration of more rights than this instrument contains.” “Have the people no other
rights worth their attention,” Whitehill continued, “or is it to be inferred, adrigda the
maxim of our opponents, that every other right is abandoned?”

“l acknowledge,” Whitehill agreed, “if our liberties are secured byfrtdume of
government itself, the supplementary instrument of a declaration of rigiytsvell be
dispensed with.” Whitehill was unconvinced, however, that the powers of the national
government were sufficiently limited. “I wish it to be seriously considered, t&fhi
urged, “whether we have a right to leave the liberties of the people to such future
constructions and expositions as may possible be made upon this system,” pagrticularl
since the Federalists conceded “that it would be dangerous to omit anything in the
enumeration of a bill of rights . . . .” “A bill of rights,” Whitehill continued, “it has been
said, would not only be unnecessary, but dangerous, and for this special reason, that it is

not practicable to enumerate all the rights of the people, therefore it would be
hazardous to secure such of the rights as we can enumerate!” “Surely, Singuage
was competent to declare the sentiments of the people,” Whitehill opined, “and to
establish a bar against the intrusion of the general government in other respeditass we
these . . ..” That language, of which Whitehill spoke, would come to be embodied in the

Ninth Amendment’s guarantee of rights “retained by the people.” “Truty] 8gree that
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a bill of rights may be a dangerous instrument,” Whitehill concluded, “but it is to the
views and projects of the aspiring ruler, and not the liberties of the cifien.”

Some of the Anti-Federalists in attendance during the Virginia Rajifgomvention,
including Patrick Henry and George Mason, were among the most erudite opponents of
the Constitution in the nation. When New Hampshire became the ninth state to ratify, on
June 21, 1788, the Constitution became legally binding between the states so ratifying.
Both Federalists and Anti-Federalists understood, however, that the Constitution woul
not be effective without the assent of Virginia, one of the most influential tates

Patrick Henry, the principal spokesman for the Anti-Federalists, repeatsiiied
on prior constitutional amendments as a condition for ratification. Principalleoueat
with protecting the liberties of the people against the power of a potentiallyssyare
federal government, Henry unapologetically sought unambiguous constitutional
protection for the sovereignty of the several states. Although these two olsjective
protecting the liberties of the people and preserving the sovereignty of thal sever
states—may have seemed irreconcilable, Henry identified the libetig pbple with
the preservation of local prerogatives pertaining to such mattersegl®n of speech,
liberty of the press, religious liberty, and criminal procedure, espetialirial by jury

in criminal and civil proceedings. For many Anti-Federalists, like Pattakry, the

212 Robert Whitehill, “Pennsylvania Ratifying Convention™Tihe Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 648-652.

“3Bernard Schwartz, “Commentarylhe Roots of the Bill of Rightsd. Bernard
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sovereignty of the people in the several states was inextricably linked toettiee$ of
the people inherited from the English legal and constitutional tradition, althcemgty H
invariably invoked the language of natural rights theory when characterizingttire of
these rights.

During the Virginia Ratifying Convention, Patrick Henry made an impassioned
argument, seeking to secure the liberties of the people, liberties secuiad in s
constitutions, state statutes, and the common law. Henry adopted the languadesof “rig
retained by the people,” language which eventually migrated to the Ningémdment.

The proposed Constitution, Henry charged, “is not a democracy wherein the peaple reta
all their rights securely.” Henry’s concern for the rights retainethb people, was tied

to his concern that the proposed plan of government would create one consolidated
government. “Had these principles been adhered to,” Henry continued, “we should not
have been brought to this alarming transition, from a confederacy to a consolidated
government.” “[O]ur rights and privileges are endangered,” Henry warned, “and the
sovereignty of the states will be relinquished . . . .” “[A]nd cannot we plainly bty
asked, “that this is actually the case?”

What were these liberties of the people, which Patrick Henry believed were
endangered by the proposed government? Henry cited “all pretensions to human rights
and privileges,” but his concrete examples of liberty were derived from thesktegial
and constitutional system including the unwritten maxims of the common law. These

hereditary rights of Englishmen included: the rights of conscience, trjahjayand the
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liberty of the press. Again, Henry warned, the proposed plan of government “has
produced those horrors which distress many of our best citizens.” Henry wasispeci
alarmed that the proposed Constitution would disparage the rights, rights he clyntinual
identified with the historic liberties enjoyed by Englishmen, which werereddy the
Commonwealth of Virginia. “We are come hither to preserve the poor commonwealth of
Virginia,” Henry despaired, “if it can possibly be done, something must be done to
preserve your liberty and mine.” “There are sufficient guards placed agadison and
licentiousness,” Henry argued, “for, when power is given to this government to suppres
these, or for any other purpose, the language it assumes is clear, express, and
unequivocal; but when this Constitution speaks of privileges, there is an ambiguéy, s
fatal ambiguity—an ambiguity which is very astonishing.” Once again,\Hgted “the
great rights of freeman” which were endangered by the proposed plan of government,
especially the trial by jury in civil cases.

Henry then turned his attention to Article I, Section 9 of the proposed Constitution.
Henry mindful “that there is a bill of rights in that government,” was concerned about the
import of Article I, Section 9 in the proposed Constitution. Henry maintained that those
“express restrictions” in Article |, Section 9, of the proposed Constitutionctwémie in
the shape of a bill of rights,” were “the sole bounds intended by the American
government.” “The design of the negative expressions in this section,” Henry angued, “
to prescribe limits beyond which the powers of Congress shall not go.” “Whereabouts do

we stand,” Henry asked, “with respect to a bill of rights?” “Examine it,” iAénplored,
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“and compare it to the idea manifested by the Virginian bill of rights, or that othiee
states.” Henry was not persuaded that Article I, Section 9 afforded adedtatipn
for the liberties of the people in the several states from a potentially appreasonal
government. “The restraints in this congressional bill of rights are so feetlEw,”
Henry lamented, “that it would have been infinitely better to have said nothing about it.”
“The fair implication is,” Henry warned, “that they can do every thing theyat
forbidden to do.”

“What will be the result,” Henry asked, “if Congress, in the course of theitdégis,
should do a thing not restrained by” Article I, Section 9 of the Constitution? fitaNjf
Henry forewarned, “as an incidental power to Congress, not being prohibited Bxipress
the Constitution.” Article I, Section 9 of the Constitution, for example, provides that the
privilege of the writ of habeas corpus shall not be suspended except, in caseliof rebe
or invasion, when the public safety may require it. “It results clearly,” Hasserted,

“that if it had not said so, they could suspend it in all cases whatsoever.” Article
Section 9 “reverses the position of the friends of this Constitution, that everyghing
retained which is not given up,” Henry argued, “for, instead of this, every thimggis g

up which is not expressly reserved.” “It does not speak affirmatively,” Henrg naied

say that it shall be suspended but in certain cases; going on a supposition th&imyery t
which is not negatived shall remain with Congress.” “If the power remaihsthat
people,” Henry asked, “how can Congress supply the want of an affirmative grant?”

“They cannot do it but by implication,” Henry argued, “which destroys their doctrine
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The Virginia Bill of Rights, Henry reminded his fellow delegates, “secimegteat and
principal rights of mankind,” but “this bill of rights,” Article I, Section 9, “extetd®ut
very few cases, and is destructive of the doctrine advanced by the friends of that pape

Henry once more emphasized the liberties of the people, such as liberty of the press
religious liberty, and criminal procedure, especially trial by jury. Hevag
apprehensive, however, that the only liberties secured by the Constitution were
enumerated in Article |, Section 9. “You are told,” Henry exclaimed, “that yghts are
secured in this new government.” The liberties of the people, however, were onbdsecur
in Article I, Section 9. “The few restrictions in that section,” Henry emigbds“are
your only safeguards.” The federal government had, in Henry’s estimation, tedlimi
authority to infringe on the liberties of people, save those few immunities secured i
Article I, Section 9 of the Constitution. “They may control your actions, and your ve
words,” Henry despaired, “without being repugnant to that paper.” The libertiles of
people, “the existence of your dearest privileges,” would be subject to thentohtdee
federal government.

“If gentlemen think that securing the slave trade is a capital objetththarivilege
of the habeas corpus is sufficiently secured; that the exclusion of ex posatestoill
produce no inconvenience; that the publication from time to time will secure their
property; in one word, that this section alone will secure their liberties, yHamented,

“I have spoken in vain.” “Every word of mine, and of my worthy coadjutor,” Henry
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feared, “is lost.” Henry identified those liberties of the people, secured lsgteeal
states, which were not secured by the proposed Constitution. “I trust that gentlemen, on
this occasion,” Henry exclaimed, “will see the great objects of religioextyi of the
press, trial by jury, interdiction of cruel punishments, and every other sacred right
secured, before they agree to that paper.” The most essential liberties affilee pe
liberty of the press, religious liberty, and criminal procedure, which wereootant
with the hereditary rights of Englishmen, were not retained by the people of/énalse
states under Article I, Section 9. “These most important human rights,” Henry
emphasized, “are not protected by that section, which is the only safeguard in the
Constitution.” “My mind,” Henry concluded, “will not be quieted till | see sonreghi
substantial come forth in the shape of a bill of rights.”

Henry sought to secure the liberties of the people by means of a bill of riglets whi
provided greater clarity concerning the allocation of power between the ationa
government and the several states. Henry commenced with a charge thdethédte
wanted to eliminate the sovereignty and independence of the several stdtes.|“W
wished for an appointment to this Convention,” Henry stated, “my mind was extremely
agitated for the situation of public affairs.” “I conceived,” Henry warnduk fepublic to
be in extreme danger.” “If our situation be thus uneasy,” Henry asked, “whence has
arisen this fearful jeopardy?” “It arises “[I]t arises from a propbs$alfatal system,”
Henry answered, “to change our government,” “a proposal that goes to the utter

annihilation of the most solemn engagements of the states . . . .” On another occasion,
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Henry charged, “I am sure they were fully impressed with the necess$agnuhg a
great consolidated government, instead of a confederation. That this is a céedolida
government is demonstrably clear; and the danger of such a government is, to my mind,
very striking.”

Henry believed the remedy was a bill of rights, which he repeatedly assbwigh
explicit constitutional language guaranteeing that powers not delegatedytovdrament
are reserved to the several states. Henry’s argument for a bill af wgktcoupled with
placing express limitations on the power of the federal government. “V\gvarg
power; they are getting power,” Henry maintained, “judge, then, on which side the
implication will be used! When we once put it in their option to assume constructive
power, danger will follow.” Those rights inherited from the English tradition;idlthy
jury, and liberty of the press,” Henry warned, “are also on this foundation of
implication.” “If they encroach on these rights, and you give your implicatioa plea,”
Henry continued, “you are cast; for they will be justified by the last patt which gives
them full power ‘to make all laws which shall be necessary and proper to carry the
power into execution.’” ” Implication is dangerous,” in Henry’'s view, “because it i
unbounded: if it be admitted at all, and no limits be prescribed, it admits of the utmost
extension.” “They say that every thing that is not given is retained. Theseevkthe
proposition,” in fact, “is true.” Henry completed his argument by noting, “They do not
carry their implication so far when they speak of the general welfare—no atpfic

when the sweeping clause comes. Implication is only necessary whenstiea@xiof
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privileges is on dispute. The existence of powers is sufficiently estadligf we trust
our dearest rights to implication, we shall be in a very unhappy situation.” Hemglytsou
bill of rights modeled on Article Il of the Articles of Confederation. Helugclared a
bill of rights indispensably necessary . . . .” “[A] general positive provision dhmaul
inserted in the new system,” Henry believed, “securing to the states and theqweople
right which was not conceded to the general government; and that every iroplicati
should be done away with.”

Patrick Henry continually emphasized, citing Article Il of the Aescof
Confederation, the importance of securing the liberties of the people in the statsl
Henry readily invoked the sovereignty of the several states through which bibéney
press, religious liberty, and criminal procedure were secured by secuitesl sgveral
state constitutions, state statutes, and common law. “[T]he necessity abferigitits,”
Henry observed, “appears to me to be greater in this government than ever it was in any
government before.” “I have observed already,” Henry continued, “that the cktinge
European nations, and particularly Great Britain, is against the constructightef ri
being retained which are not expressly relinquished.” “I repeat,” Henry empta4hat
all nations have adopted this construction—that all rights not expressly and
unequivocally reserved to the people are impliedly and incidentally relinquishders r
as necessarily inseparable from the delegated powers.” “It is so,” Hendy fint€&reat
Britain; for every possible right, which is not reserved to the people by somesexpres

provision or compact, is within the king’s prerogative.”
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“When fortified with full, adequate, and abundant representation, was she” Henry
asked, “satisfied with that representation?” “She most cautiously and dlyareleerved
and secured those invaluable, inestimable rights and privileges,” Henry adstvdrich
no people, inspired with the least glow of patriotic liberty, ever did, or ever can,
abandon.” “She is now called upon to abandon them,” Henry lamented, “and dissolve that
compact which secured them to her.”

George Mason was concerned that the authority of the federal government would
undermine the liberties of the people, liberties secured by the several Btason was
not impressed with the “artful sophistry and evasions” of the Federalisteetgpught
to be some express declaration in the Constitution,” Mason insisted, “asseitinghsa
not given to the general government were retained by the states.” ‘§5/this was
done,” Mason worried, “many valuable and important rights would be concluded to be
given up by implication.” These liberties were conserved in state constifLdtates
statutes, and the common law which, Mason feared, would be supplanted by the authority
of the federal government.

“All governments,” Mason asserted, “were drawn from the people, though maay wer
perverted to their oppression.” The governments of the several states, suchraa, Virg
were based on the consent of the people. “[Y]et there were certain greataniirm
rights,” Mason observed, “which the people, by their bill of rights, declared to be
paramount to the legislature.” “Why should it not be so,” Mason asked, “in this

Constitution?” “Was it because,” Mason wondered, “we were more substantiall
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represented in it than in the state government?” In the state governmentspfilee pe
were substantially and fully represented.” “Unless there were aflifihts,” Mason
concluded, “implication might swallow up all our righte?

William Grayson, who “thought it questionable whether rights not given up were
reserved,” sought unambiguous constitutional protection for the liberties ofdpke pre
the several states. “A majority of the states,” Grayson observed, “had éxpesssved
important rights by a bill of rights, and that in the Confederation there was a claus
declaring expressly that every power and right not given up was retained bgtéise’ st
that is Article 1l of the Articles of Confederation. “It was the gehsease of

America,” Grayson submitted, “that such a clause was necessary” intitiesAof
Confederation. “Otherwise,” Grayson asked, “why did they introduce a clause wdsch w
totally unnecessary?” “It had been insisted” Grayson observed, “in many parts of

America, that a bill of rights was only necessary between a prince and,pupleot
in such a government as this, which was a compact between the people theriSelves.”
This argument, however, did not satisfy Grayson’s mind. “[T]here were,” in Quays

view, “great reasons to apprehend great dangers,” such as “an indefinite powerde pr

214 patrick Henry, “Virginia Ratifying Convention” ifihe Roots of the Bill of Rights
ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 771-97

213 Many Federalists, such as Alexander Hamilton in Federalist No. 84, argued that
bill of rights does not properly belong in a constitution founded on the consent of the
people. Historically, such bill of rights, are stipulations between kings andstigects,
“reservations of rights not surrendered to the prince.” “[T]hey have no application,”
Hamilton argued, “to constitutions professedly founded upon the power of the people”
because “in strictness, the people surrender nothing, and as they retain ayeitytlyin
have no need of particular reservations.” This argument will be examined in Chapter
Alexander Hamilton, “Federalist No. 84,” 442.
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for the general welfare?*® “For so extensive was the power of legislation,” in Grayson’s
estimation, “he doubted whether, when it was once given up, any thing was retained.”
Grayson thought, therefore, that there should be a bill of rights which, in his own
estimation, would affirm that those powers not expressly delegated to thieahati
government are reserved to the states.

Grayson was concerned that “the doctrine contended for by the other side” was
refuted by “some negative clauses” in Article I, Section 9 of the proposed tQbasti
Article

I, Section 9, Grayson observed, provided that “the privilege of the writ of habeas
corpus shall not be suspended, unless when, in cases of rebellion or invasion, the public
safety may require it,” and that “no title of nobility shall be granted by theetdSitates.”
“If these restrictions had not been here inserted,” Grayson questionedhéwBeingress
would not most clearly have had a right to suspend that great and valuable right, and to
grant titles of nobility.” If the Constitution was, in effect, a governmeninated
powers, it would not be necessary to include such protections in Article |, Section 9.
Grayson, therefore, sought to secure the liberties of the people in the setesdlsta
means of a bill of right&'’

The Virginia Ratifying Convention addressed the concern that the addition of a bill of

rights would be dangerous. Among other recommendatory amendments, The Virginia

21 The national government has the authority to provide for the “general Welféue of t
United States . ...” U.S. CONST. art. |, 88, cl. 1

27 illiam Grayson, “Virginia Ratifying Convention” ifthe Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 800-801.
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Ratifying Convention proposed: “17th. That those clauses which declare that Congress
shall not exercise certain powers, be not interpreted, in any manner whgtsmexéend
the powers of Congress; but that they be construed either as making exceptions to the
specified powers where this shall be the case, or otherwise, as insertgdfongneater
caution.”®*®

During the New York Ratifying Convention, Thomas Tredwell regarded the
Federalist argument, “whatever powers are not expressly granted ortggven t
government, are reserved to the people,” or “rulers cannot exercise any povwikcséut
expressly given to them by the Constitution,” as “totally indefensible.& @surdity of
this principle will evidently appear,” Tredwell maintained, “when we considegtbat
variety of objects to which the powers of the government must necessarily extend,”
which the Anti-Federalist’'s maintained were considerable. “But we maypmeaith
sufficient certainty on the subject,” Tredwell argued, “from the sense thfeaiublic
bodies in the United States, who had occasion to form new constitutions,” particularly the
constitutions of the several states and the Articles of Confederation. Thed@afrtieese
constitutions “have uniformly acted upon a direct and contrary principle . . . .” It was
Article Il of the Articles of Confederation, securing the prerogativah@Eeveral states
which were not expressly delegated to the national government, that Anti-istgleral
continually likened to a bill of rights. “[I]t is clear,” Tredwell maintaghéthat the late

Convention at Philadelphia, whatever may have been the sentiments of some of its

#8uv/irginia Ratifying Convention” inThe Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 4 (New York: Chelsea House, 1980), 844.
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members, did not adopt the principle,” that whatever powers are not expressly delegate
to the federal government are reserved to the people of the several staghdve
made certain reservations and restrictions,” Tredwell contended, “which, upon that
principle, would have been totally useless and unnecessary,” those limitation®oalnat
power located in Article I, Section 9 of the proposed Constitution. “[C]an it be
supposed,” Tredwell wondered, “that that wise body, whose only apology for #te gre
ambiguity of many parts of that performance, and the total omission of some things
which many esteem essential to the security of liberty, was a gsat df brevity,
should so far sacrifice that great and important object, as to insert a number obpsovis
which they esteemed totally useless?”

The privilege of the writ of habeas corpus, which could be suspended by the federal
government, save in circumstances when the public safety may require it, such as
rebellion of invasion, was one such prerogative retained by the several statesn€dnc
that the powers delegated to the national government could imperil this vendratid li
secured by the constitutions of the several states, Tredwell sought unambiguous
protection in the form of a bill of rights. “What clause in the Constitution,” Trddwel
inquired, “except in this clause itself, gives the general government a podenite us
of that great privilege, so sacredly secured to us by our state constitutionsf/i@pse
that Article I, Section 9 of the proposed Constitution further prohibited the national

government from passing bills of attainder or titles of nobility, Tredwelldasikee
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there any clauses in the Constitution extending the powers of the generaingene
to these objects?” “Some gentlemen,” Tredwell stated, “say that these, thaugh no
necessary, were inserted for greater caution.” Tredwell was apprehdrmvever, that
those prerogatives historically reserved to the several states,gireesguch as
“freedom of election,” “a sufficient and responsible representation,” “freeafdhe
press,” and “trial by jury in both civil and criminal cases,” were not sefiity secured
without a bill of rights**®

The Federalists were not troubled by the “partial bill of rights,” whichaefas
particular concern to Federal Farm&tAn inconsiderable number Federalists sought to
answer Anti-Federalist concerns over Article I, Section 9 of the Constituthem. T
response to the Anti-Federalist argument was thoughtful, but thoroughly unconvincing, a
least to those Anti-Federalists who campaigned for a bill of rights. Therdtistls argued
that the limitations imposed on the national government in Article I, Secti@ré® w
limitations on those powers previously enumerated in Article I, Section 8 of the
Constitution. The addition of a “partial bill of rights” did not, in the Federalist view
change the essential nature of the federal government as a governmeitédfdowers.

During the Pennsylvania Ratifying Convention, Jasper Yeates reitehnatézhtiliar

Federalist refrain that a bill of rights is unnecessary in a form of gomest expressly

219 Thomas Tredwell, “New York Ratifying Convention”Tine Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 863-864

22 The Federal Farmer, “Letters from The Federal Farmer I\'hi@a Complete Anti-
Federalist ed. Herbert J. Storing, vol. @bjections of Non-Signers of the Constitution
andMajor Series of Essays at the Outg€thicago: University of Chicago Press, 1981),
248.
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founded on the consent of the people. In a form of government such as that of England, a
bill of rights was “useful and necessary” because a power was instituteamant to
that of the people.” “[T]he only way which they had to secure the remnant of their
liberties,” Yeates maintained, “was, on every opportunity, to stipulate witlpdar for
the uninterrupted enjoyment of certain enumerated privileges.” In a forovefrgnent
such as that inaugurated by the Philadelphia Convention, a bill of rights was nat “usef
and necessary,” but “useless and unnecessary.” “Nothing, indeed, seems maoenciear
judgment than this,” Yeates declaimed, “that in our circumstances, every wbweéris
not expressly given [in Article I, Section 8 of the Constitution] is in fasérved.” “But
it is asked,” Yeates continued, “as some rights are here expressly providelyfor, w
should not more?” The writ of habeas corpus and the trial by jury in criminala@ses
for instance, “a reservation on the part of the people, and a restriction on thetpait of
rulers.” Yeates agreed that a bill of rights “would be accompanied with coaisieler
difficulty and danger . . . .” “[l]Jt might be argued at a future day by the persons
power,” Yeates contended, “You undertook to enumerate the rights which you meant to
reserve; the pretension which you now make is not comprised in that enumeration, and
consequently our jurisdiction is not circumscribéd.”

During the Virginia Ratifying Convention, Edmund Randolph was unabashed in his
defense of the Federalist position, “[T]he insertion of the negedsteictions[in Article

I, Section 9 of the Constitution] has given cause of triumph, it seems, to gentlemen. They

221 Jasper Yeates, “Pennsylvania Ratifying ConventioHa Roots of the Bill of
Rights ed. Bernard Swartz, vol. 3 (New York: Chelsea House, 1980), 656-57.
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suppose that it demonstrates that Congress are to have powers by implicationeét
them on that ground.” “I persuade myself,” Randolph argued, “that every excepton he
mentioned is an exception, not from general powers, but from the particular powers
therein vested [in Article I, Section 8 of the Constitution].”

“To what power in the general government,” Randolph asked, “is the exception made
respecting the importation of negroes?” “Not from a general power,” Randolphradswe
“but from a particular power expressly enumeraté@Pursuant to Article I, Section 9 of
the Constitution, Congress did not have the authority to prohibit the importation of slaves
prior to 180823 This prohibition, Randolph argued, was a limitation on the power of
Congress to regulate commerce, a power particularly enumerated i Aréection
8.22* James Wilson had made a similar argument, during his “State House Speech,”
concerning the power of Congress to regulate commerce among the statesal“[I]t
would have been as necessary to stipulate that the liberty of the press shouldridedprese
inviolate,” Wilson argued, “if a delegation of power to regulate ‘literary putidicg’
was conferred on Congress similar in scope to the interstate commerce powausde
the national government had the authority to regulate commerce among the statesal

it was necessary to place limits on that authority by stipulating inl&itiSection 9 that

22 Edmund Randolph, “Virginia Ratifying Convention,” Tine Founders'’
Constitution,ed. Philip B. Kurland and Ralph Lerner, volMajor ThemegChicago:
University of Chicago Press, 1987; Indianapolis: Liberty Fund, 2000), 471.

?23).S. CONST. art. |, 89, cl. 1.

?24.S. CONST. art. |, 88, cl. 3.
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“the impost should be general in its operati6fi.It was not necessary to include such a
limitation in Article I, Section 9, protecting freedom of the press, becausatiomal
government did not possess such authority to regulate “literary publications” under
Article |, Section &2°

Article I, Section 9 further secured those ancient rights and privilabesited from
the English common law tradition. The writ of habeas corpus may not be suspended
unless, in circumstances such as rebellion of invasion, it is necessary forsafetyc
“Where is the power,” Randolph asks, “to which the prohibition of suspehdingas
corpusis an exception?” “I contend that,” Randolph answers, “by virtue of the power
given to Congress to regulate courts, they could suspend the Walbeés corpusThis
is therefore an exception to that power.” Article I, Section 9 placed lionmtabn federal
legislative authority by prohibiting bills of attainder and ex post fact.laWss is a
manifest exception,” Randolph argued,” to another power.” “We know well that
attainders anéx post factdaws have always been the engines of criminal jurisprudence.
This is, therefore, an exception,” Randolph concluded, “to the criminal jurisdictiordveste

in that body.*’

22 The Constitution provides, “No preference shall be given by any Regulation of
Commerce or Revenue to the Ports of one State over those of another: nor shall Vessels
bound to, or from, one State, be obliged to enter, clear, or pay Duties in another.” U.S.
CONST. art. I, 89, cl. 6.

226 3ames Wilson, “An Address to a Meeting of the Citizens of Philadelphia, 529.

22T Edmund Randolph, “Virginia Ratifying Conventiori;he Founders’ Constitution
471.
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“[N]n forming a government on its true principles,” Brutus observed, “the foundation
should be laid in the manner | before stated, by expressly reserving to the peb@e suc
their essential natural rights, as are not necessary to be parted with.pfifkiple,
which seems so evidently founded in the reason and nature of things,” Brutus majintaine

“is confirmed by universal experience.” “Those who have governed,” for instance
“have been found in all ages ever active to enlarge their powers and abridge ithe publ
liberty.”??® “This has induced the people in all countries, where any sense of freedom
remained,” for that reason, “to fix barriers against the encroachmeiisiofutler.”

When he assumed the responsibility for proposing amendments in the First Gongress
James Madison, proposed to insert the following provision into Article I, Section 9 of the
Constitution, between Clauses 3 and 4: “The exceptions here or elsewhere in the
constitution, made in favor of particular rights, shall not be so construed as to diminish
the just importance of other rights retained by the people, or as to enlarge the powers
delegated by the constitution; but either as actual limitations of such powess, or a
inserted merely for caution.” Madison proceeded to offer an explanation for his ptopose
amendment. “It may be said, indeed it has been said,” Madison declared, “that a bill of
rights is not necessary, because the establishment of this Government easaletr
those declarations of rights which are added to the several State camstituti .”

“[T]hat those rights of the people, which had been established by the most solemn act

228 Brutus, “Essays of Brutus II” ithe Complete Anti-Federaljstd. Herbert J.
Storing, vol. 20bjections of Non-Signers of the ConstitutgmrdMajor Series of Essays
at the OutsefChicago: University of Chicago Press, 1981), 373.
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could not be annihilated by a subsequent act of that people,” Madison continued, “who
meant and declared at the head of the instrument, that they ordained and established a
new system, for the express purpose of securing to themselves and postéhgytibe
they had gained by an arduous conflict.”

“I admit the force of this observation,” Madison conceded, “but | do not look upon it
to be conclusive.” “In the first place, it is too uncertain ground to leave this provision
upon,” Madison maintained, “if a provision is at all necessary to secure rights so
important as many of those | have mentioned are conceived to be, by the public in
general, as well as those in particular who opposed the adoption of this constitution.”
“Besides, some States have no bills of rights,” Madison observed, “there are others
provided with very defective ones, and there are others whose bills of rights are not only
defective, but absolutely improper . . . .” “Instead of securing some in the fuit exte
which republican principles would require,” Madison continued, “they limit them too
much to agree with the common ideas of liberty.”

Madison did think that the argument, proffered by Federalists, was “plausiitd.”
the addition of a bill of rights, the national government could be interpreted as a
government of general powers, with the authority to infringe on those rights nesstypr
singled out for constitutional protection. “It is objected also against a bill oright

Madison observed, “that, by enumerating particular exceptions to the grant of power,
it would disparage those rights which were not placed in the enumeration . . . .” “[I]t

might follow by implication,” Madison continued, “that those rights which were not
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singled out, were intended to be assigned into the hands of the General Government, and
were consequently insecure.” “This is one of the most plausible argumentseveave
heard urged against the admission of a bill of rights into this system,” Madison conceded,
“but, | conceive, that it may be guarded against.” “I have attempted it,"ddadhioted,
“as gentlemen may see by turning to the last clause of the fourth resolttimn,”
archetype Ninth Amendmefft’ Madison’s proposed amendment was to allay the fears of
those who argued that a bill of rights would not only be unnecessary, but dangerous.

After Madison’s proposed amendment was approved by the First Congress, it was
sent to the several states for ratification, modified to read: “The enuamenrathe
Constitution, of certain rights, shall not be construed to deny or disparage othi@exdret
by the people?*® From the historical context surrounding the constitutional debate over
the need for a bill of rights, and from the argument made in this study, it is ethdent
what emerged from the First Congress as the Ninth Amendment, was not an open ended
warrant for federal courts to identify and enforce unenumerated fedéral. fidne Ninth
Amendment, like the Tenth Amendment, reaffirmed the principle of federalisorjregc
the written and unwritten liberties of the people in the several statesdomraf
intrusion. Like the Tenth Amendment, the Ninth Amendment was an abridged bill of

rights.

229 3ames Madison, “Madison Introduces His Amendmeiitse’ Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980), 1027-1031.
Z01y.S. CONST. amend. IX.



CHAPTER FOUR
CONSTRUCTING THE BILL OF RIGHTS: CIVIL LIBERTIES IN THEEIRST
CONGRESS

The ratification debate over the Constitution suggested that one of the primary
grievances of the Anti-Federalists was the absence of a bill of rights wbidd
preserve the prerogatives of the several states, prerogatives whichdntledeithority
of the states to order their own separate political, legal, and socialenranty. These
arrangements included not only declarations of rights contained within the thgt of t
state constitutions or attached to the state constitutions as a prefix, but mnwritte
practices, constituted since time immemorial, and adapted to fit the unicurechlst
circumstances of the American colonies. Such political, legal, and soaiafjaments
found concrete expression in the myriad beliefs, practices, and customs whezhpha
their concrete experience, many eighteenth-century Americansdgketenstituted the
rights they inherited as Englishmen.

Although the Federalists assured its opponents that the Constitution proposed a
government of limited, enumerated powers, the Anti-Federalists remained uncdnvince
The Anti-Federalists continued to insist that the constitutional scheme ofligdera
agreed to at the Philadelphia Convention, was not an effective means of preseming stat
prerogatives. The Philadelphia Convention, the Anti-Federalists arguedtatigowers
among the states and the federal government in a manner which potentialgntéuteat
these state prerogatives. The Anti-Federalists were concerned thatgteority over

such matters as religious liberty, freedom of speech, freedom of thegmésspecially
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the trial by jury, were especially vulnerable because of the power vested in the
national government under Article I, Section 8. These liberties were piecdttate
constitutions, state statutes, and the common law. The Anti-Federalists were
apprehensive that the states would be impotent if the national government sought to
dismantle such political, legal, and social arrangements. Prominent Anti-kstdera
including Patrick Henry, sought additional “auxiliary precautions” becausediieot
believe that the constitutional scheme of federalism, agreed to at the Philade
Convention, provided sufficient protection against a potentially oppressive national
government®! The Anti-Federalists wanted an explicit statement, such as Artiofe ||
the Articles of Confederation, securing the liberties of the people in theaksisdes.
The Anti-Federalists also wanted to further weaken the authority of thelfedera
government.

Despite Anti-Federalist concerns, however, the Bill of Rights, which wastdimy
the First Congress and ratified by the several states, did not alter theutionstit
arrangements agreed to by the Philadelphia Convention. The Bill of Rights sepaat! i
to make explicit what is already known by inference from Article I, 8a@&iof the
Constitution: the federal government must not encroach upon the powers retained by the
states or the people such as the authority to protect the free exercisgiaf gl
freedom of speech. “What is little known, and less understood or appreciated,” Walter

Berns observes, “is that, while taking the form of amendments, they did not in fact

231 Quoted in Robert A. Goldwirsrom Parchment to Power: How James Madison

Used the Bill of Rights to Save the Constituffashington, D.C.: The AEI Press,
1997), 90.
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amend—by which | mean change or even modify—the Constituffdmn examination
of the constitutional and legal history surrounding the framing and ratircefithe Bill
of Rights suggests that the purpose of the first ten amendments was to strdregthen t
existing constitutional edifice, agreed to by the Philadelphia Convention, fiiymnesg
the original commitment to the principle of federalism. The First Congressed a
commitment to the principles of federalism, which, Federalists argued, pideida
more powerful national government, while preserving the prerogatives of the stat
Madison sought to stave off Anti-Federalist efforts to dismantle the corstaligdifice
by proposing amendments which would placate Anti-Federalist opponents of the
Constitution, while not significantly altering the commitment to federaishich was
agreed by the Philadelphia Convention. Although Madison was successful in maintaining
the constitutional status quo, he failed in his effort to strengthen the authdhty of
national government over the several stats.

The Federalists and Anti-Federalists were in essential agredmethié most
effective way to preserve liberty was to avert a concentration of pbptiezer. The

Federalists, especially Madison, thought more authority should be vested in the

national government, at the expense of the several states. The Anti-Federksin

232 Robert A. GoldwinfFrom Parchment to Powegri.
233 Madison proposed to insert into Article I, Section 10 of the Constitution, among
the other limitations on the authority of the states, a clause which avowed tbhaitgtd
shall violate the equal rights of conscience, or the freedom of the press, oil the tria
jury in criminal cases.” James Madison, “Madison Introduces His Amendih&he
Roots of the Bill of Righted. Bernard Schwartz, vol. 5 (New York: Chelsea House,
1980), 1027. Madison’s proposed amendment, limiting the authority of the several states,
will be discussed further in Chapter Five.
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agreement with many Federalists, such as Madison, that liberty was eontmgthe
constitutional structure of government, not substantive protections for individual rights
The Anti-Federalists believed, however, that the constitutional structure shouidepr
for decentralization of authority. This kind of decentralization would preserve the
prerogatives of the several states. The Anti-Federalists, however, did sutlibhat the
constitutional scheme of federalism, agreed to at the Philadelphia Conventiaivedifec
preserved liberty. They remained stubbornly committed to the familiar edrostdl
structures which sought to avert a concentration of political power, such as those
structures provided for in the Articles of Confederation. The proposed amendments,
which were eventually ratified by the First Congress as the Bill of Riglgre not
substantive guarantees of individual rights so much as they further clarified the
constitutional structure, especially the principle of federalism.

James Madison was content with a bill of rights so long as it did not significétetly a
the distribution of power agreed to at the Philadelphia Convention, at least not by
weakening the authority of the federal government. The correspondence behvesasT
Jefferson and James Madison is significant. The exchange has been considered
significant because Jefferson’s “unfailing emphasis” on the need for & bghts
purportedly swayed Madison, “converting Madison’s original lukewarm attimdae
of support.” But there is little reason to believe that Madison’s support of a billhs rig

was anything but “lukewarn?®* Madison was agnostic on the need for a bill of rights.

234 Bernard Schwartz, “Commentary,” The Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 3 (New York: Chelsea House, 1980), 592-93.
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Madison opposed any amendments to the Constitution which weakened the authority of
the federal government. Madison, however, was not completely opposed to a bill of rights
so long as it did not significantly alter the distribution of power between the national
government and the states. Madison, in fact, believed that a bill of rights might have a
salutary effect, satisfying those who were not incorrigibly opposed the @aiostitin a
letter to George Washington on February 15, 1788, Madison stated his views on the
amendments proposed by the Massachusetts Ratifying Convention. “The amendenents ar
a blemish,” Madison opined, “but are in the least offensive féfiirhe amendments
proposed by the Massachusetts Ratifying Convention were, in fact, not designed to
appease the Anti-Federalists in attendance, but those who would be conciliated by
moderate amendments. “The amendments as recommended by the Convention,” Madison
wrote to Thomas Jefferson on February 19, 1788, “were as | am well informed not so
much calculated for the minority in the Convention, on whom they had little eféefct; a
the people of the staté* Madison later expressed the same view in a letter to Edmund
Randolph on April 10, 1788. “I view the amendments of Massachusetts,” Madison states,
“pretty nearly in the same light that you do. They were meant for the peopigeatriat
for the minority in the Convention. The latter were not affected by them; theiriobgct

being leveled against the very essence of the proposed Goverrifient.”

3% James Madison to George Washington, February 15, 178BgiRRoots of the Bill
of Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 724.

236 James Madison to Thomas Jefferson, February 19, 1788giRoots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 725-26.

237 James Madison to Edmund Randolph, April 10, 1788hia Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 3 (New York: Chelsea House, 1980), 726-27.
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Although the Virginia Ratifying Convention is credited with providing the foundation
for the amendments Madison proposed in the First Congress, Madison was anything but
supportive of Virginia’'s efforts. During the Virginia Ratifying ConventitMadison
repeatedly opposed amendments as a condition for ratification. Madison was also
opposed to recommendatory amendments, if they weakened the frame of the national
government. “There are in this state, and in every state in the Union,” Madison dbserve
“many who are decided enemies of the Union.” “They will bring amendments,” Madison
charged, “which are local in their nature, and which they know will not be accepted.
“They will never propose such amendments,” Madison continued, “as they think would
be obtained.” Madison concluded, “Disunion will be their object. This will be attained by
the proposal of unreasonable amendments.”

Madison later, during the Virginia Ratifying Convention, expressed his disapmfoval
the amendment proposed by that body. “The gentlemen who, within this house, have
thought proper to propose previous amendments,” Madison noted, “have brought less
than forty amendments, a bill of rights which contains twenty amendments, and twenty
other alterations, some of which are improper and inadmissible.” “With respibet t
amendments proposed by the honorable gentleman,” Madison opined, “it ought to be
considered how far they are good. As far as they are palpably and insuperably
objectionable, they ought to be opposed.” Madison was not opposed, at least in principle,
to amendments which did not alter the allocation of authority in the proposed
Constitution. Madison, in fact, thought such amendments would appease those opposed

to the proposed Constitution. “As far as his amendments are not objectionable, or
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unsafe,” Madison continued, “so far they may be subsequently recommended—not
because they are necessary, but because they can produce no possible danger, and may
gratify some gentlemen’s wishes.” “But | never can consent to his previous
amendments,” Madison concluded, “because they are pregnant with dreadful d&figers.”
The Virginia Ratifying Convention recommended amendments which substantially
weakened the authority of the national government. Among those amendments, the
Virginia Ratifying Convention recommended:
[1] When the Congress shall lay direct taxes or excises, they shall
immediately inform the executive power of each state, of the quota of such state
according to the census therein directed, which is proposed to be thereby raised;
and if the legislature of any state shall pass a law which shall béuetféar
raising such quota at the time required by Congress, the taxes and eigtisgs la
Congress shall not be collected in such state.
[2] That no navigation law, or law regulating commerce, shall be passed
without the consent of two thirds of the members present, in both houses.
[3] That no standing army, or regular troops, shall be raised, or kept up, in
time of peace, without the consent of two thirds of the members present in both
houses™
Madison would not support such amendments.
Following the adoption of the Constitution, the Anti-Federalists were becoming
increasingly impatient that the First Congress was not directing itssefifovard the
adoption of amendments recommended by many of the state ratifying conventions. The

proposed amendments which, in due course, became the Bill of Rights were not

enthusiastically embraced by the First Congress. James Madison pushedrtmants

238 James Madison, “Virginia Ratifying Convention”Tine Roots of the Bill of Rights
ed. Bernard Schwartz, vol. 4 (New York: Chelsea House, 1980), 789, 824-827.

239 wvirginia Ratifying Convention” inThe Roots of the Bill of Rightsd. Bernard
Schwartz, vol. 4 (New York: Chelsea House, 1980), 842-45.
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on a reluctant House of Representatives to the displeasure of his colleaguegrarho w
consumed with other matters such as organizing the government created by the
Constitution. Madison's sense of urgency, and his willingness to incur the enmity of his
House colleagues, may have been due to fear that the requisite two-thirdsatethe s
would present applications requiring Congress to call a constitutional convention
pursuant to Article V of the Constitution. Madison hoped to circumvent the possibility of
a second constitutional convention by proposing amendments in the First Congress which
would not substantially alter the basic division of power between the nationahguardr
and the several states, agreed to at the Philadelphia Convention. Madison may have been
apprehensive that a second constitutional convention would propose structural changes in
the federal scheme, which would reverse some of the concessions in favor of national
power in the original Constitution. Although the Bill of Rights, as it emerged fnem t
First Congress, did not meet the expectations of ardent Anti-Federaliffestively
preserved the status quo, dividing authority between the national government and the
several states.

In his first address to Congress, President Washington was reluctant to make
“particular recommendations on this subject,” instead deferring to the judgmaést of t
legislative branch “to decide how far an exercise of the occasional powgatksl by
the fifth article of the Constitution, is rendered expedient at the present juhcture
Washington was confident, however, that Congress, in its “discernment and pursait of t
public good,” would “carefully avoid every alteration which might endanger the benefit

of a united and effective Government” consistent with “a reverence foh#naateristic
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rights of freeman, and a regard for the public harmony #°.The House of
Representatives, in an address prepared by James Madison, responded, “Tare questi
arising out of the fifth article of the Constitution will receive all thergtibn demanded
by its importance . . .24

On May 4, 1789, in the middle of an extended debate regarding import and tonnage
duties, James Madison “gave notice” to the House of Representatives “that hedimtende
bring on the subject of amendments to the constitution,” which they reluctantly agreed to
debate on May 25' Madison's decision to proceed at this time may have been motivated
by a resolution originating with the Virginia and New York state leyists. On May 5,
the following day, Representative Theodoric Bland of Virginia presented to the bliouse

Representatives an application from the Virginia legislature cédthing second
constitutional convention pursuant to the procedures set forth in Article V of the
Constitution. The state legislature noted that the Commonwealth of Virginia, in
convention assembled, ratified the Constitution in the “full expectation of its
imperfections being speedily amended,” imperfections which implicateh&@lreat and
unalienable rights of freemen,” and which are “necessary to secure fronr tange

unalienable rights of human nature.” Article V of the Constitution provides thajré€ss

may propose amendments to the Constitution with the concurrence of two-thirds of both

240 George Washington, “First Annual Message of President Washington, 1789 " in
The Roots of the Bill of Rightsd. Bernard Schwartz, vol. 5 (New York: Chelsea House,
1980), 1011-12.
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the House of Representatives and the Senate. The Virginia legislatuspwekensive,
however, that “[t]he slow forms of Congressional discussion and recommendation, if,
indeed, they should ever agree to any change, would, we fear, be less certainssf succe
Happily for [the wishes of our countrymen], the Constitution hath presented an
alternative . . . .” Article V requires Congress to call a constitutional caowvemmor the
purpose of proposing amendments, on the application of two-thirds of the several states.
For this reason, the Virginia legislature resolved,
We so, therefore, in behalf of our constituents, in the most earnest and solemn
manner, make this application to Congress, that a convention be immediately
called, of deputies from the several States, with full power to take into their
consideration the defects of this constitution that have been suggested byehe Stat
Conventions, and report such amendments thereto as they shall find best suited to
promote our common interests, and secure to ourselves and our latest posterity the
great and unalienable rights of mankffid.
Representative Bland moved that the Virginia application be referred to a tteenmi
of the whole. The motion was followed by a discussion among several members as to
how the House of Representatives should proceed when it receives an application from
one of the several states calling for a constitutional convention. Reptasehitas
Boudinot of New Jersey protested that “the business cannot be taken up until a certain
number of States have concurred in similar applicatiéif$Representative Bland,
believing that “there could be no impropriety in referring any subject to a dteerhi

especially a matter such as “this [which] deserved the serious and solente cisi

of Congress,” hoped that “no gentleman would oppose the compliment of referring it to a

243«Madison Introduces His Amendments,”Tine Roots of the Bill of Rightsd.
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Committee of the whole; beside, it would be a guide to the deliberations of the cganmitt
on the subject of amendments, which would shortly come before the H8use.”

Although he “had no doubt but the House was inclined to treat the present application
with respect,” Madison had grave doubts about referring the application to a committee
because this action would imply that the House of Representatives had thetwedga
deliberating about the subject matter. In Madison's view, the words of Articlehé
Constitution, “being express and positive relative to the agency Congress may have
case of applications of this nature,” required Congress to call a constituborahtion
only when the requisite number of state legislatures concurred in the applicaioen. O
the requisite two-thirds of the states called for a constitutional coowefitiis out of the
power of Congress to decline complying.” Until such time, Madison argued, “The most
respectful and constitutional mode of performing our duty will be, to let it be draare
the minutes, and remain upon the files of the House until similar applications come to
hand from two-thirds of the State¥'®Representative Boudinot, who opposed the
commitment of the application to a committee of the whole, agreed that “ther&irsgnot
left for us to do, but to call [a constitutional convention] when two-thirds of the State
Legislatures apply for that purpos@”

Representative Bland was insistent, however, that “the application now before the

committee contains a number of reasons why it is necessary to call a comvBytihe

245 Theodoric Bland, “Madison Introduces His AmendmentsTlie Roots of the Bill
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fifth article of the Constitution, Congress are obliged to order this convention when two-
thirds of the Legislatures apply for it . . 2**“[H]ow can these reasons be properly
weighed,” Representative Bland asked, “unless it be done in committegr@sRetative
Benjamin Huntington of Connecticut, responded that “[tlhere would be an evident
impropriety in committing, because it would argue a right in the House to deliandte
consequently, a power to procrastinate the measure applied for.” Like Madison,
Representative Huntington believed that there was no basis for congressionaliaitit
such time as two-thirds of the states submitted applications calling émsttational
convention. Once the requisite number of states submitted applications, Congress
having any discretion in the matter, would be required to call a constitutional
conventior’*® Representative Thomas Tudor Tucker of South Carolina, hoping that “the
present application would be properly noticed,” suggested that the House of
Representatives was within its discretion to take into consideration evenyadipplifor a
constitutional convention. If the requisite number of states presented applications,
however, “it precluded deliberation on the part of the Ho@SeRepresentative Elbridge
Gerry of Massachusetts and Representative John Page of Virginia both opposed refer
the application to a committee of the whole, leading Representative Bland ltp final
acquiesce and withdraw his motion. The application was entered intouh®al of the

House of Representatives and the original copy was placed on file. On May 6,

Representative John Lawrence of New York presented to the House of Represgentati

248 Theodoric Bland, “Madison Introduces His Amendments,” 1015-16.
249 Benjamin Huntington, “Madison Introduces His Amendments,” 1016.
20 Thomas Tudor Tucker, “Madison Introduces His Amendments,” 1016.
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an application from the New York state legislature calling for a secontitatinsal
convention. The application from the New York Assembly was disposed of in a similar
manner as the application from Virginia; it was read to the House of Re@tag=nand
ordered to be filed>*

Madison's announcement on May 4 of his intention to introduce in the First Congress
proposed amendments to the Constitution, may have been calculated greatly tdndiminis
the political significance of the applications from the Virginia and New Ytate s
legislatures. The congressional debates, which were widely circulatednewispapers,

did not mention any progress with regard to constitutional amendments, undoubtedly a
continuing source of consternation for many Anti-Federalists. Madison may have be
concerned that the applications from Virginia and New York, two of the most importa
and influential states in early republic, would get considerable attentiorttiepress.

Such attention would aggravate those who, in good faith, supported ratification of the
Constitution in the belief that amendments would be introduced to remedy its supposed
defects. With the threat of a second constitutional convention looming, Madison had to
take a course of action which would contain the momentum generated by the praceeding
of the Virginia and New York state legislatures.

By announcing on May 4 that he planned to introduce proposed amendments to the
Constitution, Madison may have hoped to diminish the importance of the Virginia and
New York applications by reassuring those who ratified the Constitution betlef that

Congress would act on the subject of amendments. Madison might have been aware that

251 “Madison Introduces His Amendments,” 1016.
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the amendments he planned to introduce in the House of Representatives would not be
satisfactory to those Anti-Federalists who wanted considerable chanbesnewly
ratified Constitution. Madison, however, may have believed that he could placate those
who were already disposed to accepting the new government with some reasonable
amendments which would not substantially alter the structure of the Constitution.
Madison was fully aware that Congress would be required to call a second
constitutional convention if the requisite number of states submitted applications, a
prospect he wanted to avoid because it would take the process for proposing amendments
out of the purview of the significant Federalist majorities in both the House of
Representatives and the Senate. By reassuring those who ratified theu@Gamat the
belief that it would be amended accordingly, Madison made certain that the govcess
proposing amendments would be managed by the First Congress, and by James
Madison®>? Madison's strategy to seize the advantage on the matter of constitutional
amendments was successful. Some of the more politically astute Antakgtdewho
were hoping the First Congress would not propose any constitutional amendments,
understood the importance of Madison's reassurances. In a letter to Madison on June 1,

Benjamin Hawkins reported that Madison's motion “on that great and delicate subject

252 Madison appeared confident as early as April 12, 1789, that the matter of
constitutional amendments would be managed in the First Congress. In a letter to
Edmund Randolph, he wrote, "Whatever the amendments may be it is clear thatlthey wi
be attempted in no other way than through Congress. Many of the warmest opponents of
the Govt. disavow the mode contended for by Virga." His reassurances to Randolph
notwithstanding, Madison's motion on May 4 may have betrayed an unwillingness to be
overconfident that the constitutional amendment process would be managed byt the Firs
Congress. James Madison to Edmund Randolph, April 12, 1788eiiRoots of the Bill
of Rights ed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980), 1043-44.
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directly contradicts” Anti-Federalist predictions “that Congressdeirce possessed
with power, the friends of the new Government would never consent to make any
amendments.” Anti-Federalists bitterly complained that they would not férget t
partisans in Congress “for suffering any business however important to be done in
Congress prior to the subject of amendments, and moreover for sufferingpbisant
prophecy [that the First Congress would not act on the matter of amendmentsi by the
tardiness to be contradicted.” Hawkins predicted that if Madison could “do something by
way of amendment without any material injury to the system,” not only would he “be
much pleased,” it would be agreeable to his countryfrien.

The House of Representatives continued to be preoccupied with the revenue bill on
May 25, and a motion was seemingly approved to defer consideration of constitutional
amendments until June’® When the June 8 day arrived, Madison rose and “reminded
the House that this was the day that he had heretofore named for bringing forward
amendments to the constitution, as contemplated in the fifth article of the castitut
Considering himself “bound in honor and duty,” Madison pledged that he would

“advocate them until they shall be finally adopted or rejected by a colstélimajority

253 Benjamin Hawkins to James Madison, June 1, 178Bh&Roots of the Bill of
Rights ed. Bernard Schwartz, vol. 5 (New York: Chelsea House, 1980), 1046.

54 The motion is not mentioned in tA@nals of Congressin his June 8 speech to the
House of Representatives, however, Madison stated, “When | first hinted to the House
my intentions of begging their deliberations to this object [on May 4, 1789], | found the
pressure of other important matters had submitted the propriety of postponing tnes til
more urgent business was despatched; but finding that business not despatched, when the
order of the day for considering amendments arrived [May 25, 1789], | thought it a good
reason for a farther delay; | moved the postponement accordingly [until June 8, 1789].”
“Madison Introduces His Amendments,” 1016.
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of this House.**> Madison then moved to refer them to a committee of the whole.
Madison's motion, however, was received with less than enthusiastic support from other
members of the House of Representatives who were preoccupied with the onerous task of
organizing the new government, including placing it on a sound financial footing.
Describing the matter as “premature,” Representative Smith wasroeqlcthat “it must
appear extremely impolitic to go into the consideration of amending the Government
before it is organized,” especially when the revenue bill remains in an inefthis
state.?*°
Representative James Jackson of Georgia was of the opinion that “we ought not to be
in a hurry with respect to altering the constituti™.Representative Jackson asked,
“What experience have we had of the good or bad qualities of this constitution®’ It wa
his belief that the House of Representatives should attend to “more important husiness
such as the revenue bill. It would not be possible to examine what sections of the
Constitution were in need of amendment until such time as the government was operating
with a sound basis of revenue. For this reason, Representative Jackson considered any
proposed changes “imprudent.” Although he declared, “| am against taking up the subje
at present, and shall be totally against the amendments, if the Government is not

organized, that | may see whether it is grievous or not,” Representative Jacksoot wa

255 James Madison, “Madison Introduces His Amendments,” 1016-17.

256 Smith, “Madison Introduces His Amendments,” 1017. It is not clear from the record
if this is Representative William Smith of Maryland or Representatiiavid L. Smith
of South Carolina.

257 James Jackson, “Madison Introduces His Amendment3iénRoots of the Bill of
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opposed to amending the Constitution at some future’fittée concluded, “When the
propriety of making amendments shall be obvious from experience, | trust thele will
virtue enough in my country to make thefi®”

Although he was not opposed to considering proposed amendments to the
Constitution “because it is the wish of many of our constituents, that something should be
added to the constitution, to secure in a stronger manner their liberties from thls imroa
power,” Representative Benjamin Goodhue of Massachusetts thought “the present
premature” in light of other matters before the House of Representativiés;smehich
were “essential to the public intere8t”Representative Aedanus Burke of South
Carolina thought amendments to the Constitution were “necessary,” but belieged “
was not the proper time to bring them forwaf¥f Representative Burke, believing that
“the law for collecting the revenue is immediately necessary,” thabghnatter of
constitutional amendments should be deferred until the government was completely
organized®?

Madison cautioned that “if we continue to postpone from time to time, and refuse to
let the subject come into view, it may occasion suspicions, which, though not well

founded, may tend to inflame or prejudice the public mind against our decisions. They

258 Representative Jackson wanted the matter of constitutional amendmemesidefe
until March 1, 1790.
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may think we are not sincere in our desire to incorporate such amendments in the
constitution as will secure those rights, which they consider as not sufficyesatiged.”
It was his belief that if the First Congress had attended to the mattansiitational
amendments earlier, “it would have stifled the voice of complaint, and made friends of
many who doubted the merits of the constitution.” Madison thought it was important that
“[o]ur constituents may see we pay a proper attention to a subject they havetmuch a
heart.” Despite Madison's reassurances that “I only wish to introduce Htengnd,”
rather than “enter into a full and minute discussion of every part of the subject,” his
colleagues in the House of Representatives remained ob$fhdtdike Madison, who
saw the pressing need to neutralize those who were agitating for a secortdtooregti
convention, many other members of the House of Representatives saw the constitutiona
amendments as a distraction from the more important matter of organizing the new
government.

Madison's request instigated another lengthy debate among his colleagues on t
propriety of considering constitutional amendments at this time. RepreseRagee
Sherman of Connecticut, who was willing to refer the matter to a committee while
for the sole purpose of receiving the amendments, restated the more urgent need to
approve a revenue bill, and organize the executive and judicial branches of government.
Representative Sherman agreed with “[o]ther gentlemen [who] may be digpdstthe
subject rest until the more important objects of government are attended to,” and

concluded “that the people expect the latter from us in preference to altexing

263 Madison, “Madison Introduces His Amendments,” 1019-20.
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constitution; because they have ratified that instrument, in order that the Gomernme
may begin to operaté® Representative Alexander White of Virginia, who was also
disposed to referring the matter to a committee of the whole for the purposeiving
amendments, understood, however, that a “majority of the people who have ratified the
constitution, did it under the expectation that Congress would, at some convenient time,
examine its texture and point out where it was defective, in order that it might be
judiciously amended.” Although he wanted the “more pressing” business of organizing
the new government to be completed, Representative White was hoping the matter of
amendments would be “considered with all convenient speed” because it would
“tranquillize the public mind.” If Congress refused to consider the matter, however,
Representative White predicted that it would “irritate many of our constituent >
Representative William L. Smith of South Carolina was also agreeable tongthe
matter to a committee of the whole for the purpose of receiving Madison's proposed
amendments, but suggested that the House of Representatives approve a motion stating
“[t]hat, however desirous this House may be to go into the consideration of amendments
to the constitution, in order to establish the liberties of the people of America on the

securest foundation, yet the important and pressing business of the Governmens preve

their entering upon that subject at preséfft.”
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Representative John Page of Virginia, who in a moment of apparent exasperation
complained, “[i]f no objection had been made to his motion, the whole business might
have been finished before this,” understood why Madison was so persistent. Page
explained

Putting myself into the place of those who favor amendments, | should suspect

Congress did not mean seriously to enter upon the subject; that it was vain to

expect redress from them. | should begin to turn my attention to the alternative

contained in the fifth article, and think of joining the Legislatures of thosesState
which have applied for calling a new convention. How dangerous such an
expedient would be